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Know Your Rights
Asylum
Basic rights

Any alien who is present in the US or who arrives in the US (whether or not at a designated port of arrival and including an alien who is brought to the US after having been interdicted in international or US waters), irrespective of such alien’s status, may apply for asylum. INA § 208(a)(1).

To be considered for Asylum one must meet the terms of a refugee under INA § 101(a)(42)(A):

1. Outside of the persons’ country of nationality;
2. Unable or unwilling to return to or unable or unwilling to avail him/herself to the protection of that country;
3. Because of persecution or well-founded fear of persecution on account of:

a. Race

b. Religion

c. Nationality

d. Membership to a particular social group, or

e. Political opinion
Exceptions INA § 208(a)(2)(A-D):

1. Safe third country: if you are able to be removed to a country where your life or freedom would not be threatened on account of the reasons provided above (does not apply to children)

2. Time limit: 1-year limit on application, no longer eligible for asylum after the 1-year deadline has passed (does not apply to children)

3. Previous Asylum applications: does not apply if alien had previous asylum application denied

4. Changed conditions: application may be considered for part B (time limit) and C (previous Asylum application) if the alien demonstrates, to the satisfaction of the Attorney General, changed circumstances which materially affect the applicant’s eligibility for asylum or extraordinary circumstances related to any delay.
Spouse and Children
A spouse or child, as defined under INA§ 101(b)(1)(A-E), of an alien who is granted asylum under this subsection may, if not otherwise eligible for asylum under this section, be granted the same status as the alien if accompanying, or following to join, such alien. INA § 208(b)(3)(A)
Privileges under INA § 208(c)(4)(A-B):
Attorney General shall advise the alien of the privilege of being represented by counsel

1. Attorney General shall provide a list of persons (updated no less often than quarterly) who have indicated their availability to represent aliens in asylum proceedings on a pro bono basis.
Rights related to Disability

Exceptions to One-year filing deadline:

“Extraordinary circumstance” may include a serious illness or mental or physical disability. This can include any effects of the persecution or violent harm suffered in the past. 8 C. F. R §208.4(5)(i-ii)

Detention
Immigration and Customs Enforcement (ICE) gets its detention authority from INA § 241(a), 8 U.S.C. § 1231(a).

Arriving aliens not in expedited removal can be paroled for the following reasons. INA § 212(d)(5):

1. Medical

2. Pregnant

3. Juvenile

4. Witnesses

5. Or when detention is not in the public interest

Once detained, the DHS district Director makes an initial custody determination and may allow release on bond. 8 C.F.R. § 236.1(d)

1. If you object to the bond determination, you can request a bond redetermination hearing before an Immigration Judge any time before a final order of removal is issued. 8 C.F.R. §§ 236.1(d), 1003.19

2. If you have criminal convictions or charges, you must show you do not pose a danger and are not a flight risk to be considered for release on bond or conditional parole. 8 C.F.R. § 236.1(c)(3)

If you are in removal proceedings, the Attorney General is unable to release you if you were found to be inadmissible to the United State or deportable based on criminal or national security grounds. INA 241(a)(2)

Under Zadvydas v. Davis 53 U.S. 678, determined that once it is determined that removal is no longer reasonably foreseeable, continued detention is no longer authorized by the statute (8 U.S.C. 1231(a)(6)) .

Under the Zadvydas standard ICE Headquarters will initiate custody review if the following steps are met. 8 C.F.R. § 241.13(c), (d)(1)

1. You can file a habeas petition in the federal district court if they are detained six months after their deportation order was issued.

2. The first step is to send a letter to the Headquarters Post-Order Detention Unit requesting to be released from detention. 8 C.F.R. § 241.13(d)(1)

a. This letter must be

i. In English

ii. Typed or nearly handwritten

iii. Contains the individuals full name and Alien Number

1. And must explain in detail

a. Why there is no significant likelihood you will be deported in the reasonably foreseeable future. 8 C.F.R. § 241.13(d)(1)

b. What reasonable efforts you have made in assisting ICE to secure travel documents for your removal. 8 C.F.R. § 241.13(d)(2) ICE will not release individuals that are not cooperating with ICE’s efforts to remove them. 8 C.F.R. § 241.13(e)(2)

2. It is also helpful to include copies of the following

a. Identification documents (e.g. birth certificate or passport)

b. Any correspondence the individual has had with their embassy or consulate.

c. A letter from the embassy or consulate saying they will not accept you or do not recognize you as a citizen.

d. Certificates from education or job training classes the individual has completed while detained.

b. If the request of release to ICE Headquarters is denied, or the individual does not receive a prompt decision from headquarters you can challenge their detention by filing a writ of habeas corpus.

i. Best practice is to file a write of habeas corpus with a lawyer’s help. Without a lawyer, you can first file a Motion for Appointment of Counsel.
ii. The petition is filed in the federal district court that covers the area you are detained in.
iii. The petition must

1. Be in English

2. Typed or neatly handwritten in blue or black ink
3. Contain the full name and Alien Number

4. Clear that it challenges the detention, not the deportation order

5. Signed and dated
iv. Make several copies of the petition and get a check or money order that is made out to “United States District Court,” to pay the court-filing fee.

1. If you cannot afford to file you can file an application to file in forma pauperis, meaning you will pay the fee over time. This must include an affidavit listing your assets and a current statement of your prisoner account.

v.  Mail your petition and filing fee to the appropriate federal district court.

Removal Proceedings

Rights
There are three primary rights/privileges promised to an individual in removal proceedings.

1. Individuals have the “privilege” of being represented by counsel of their choice.

2. Individuals are given the opportunity to review evidence against them, present evidence, and cross examine the Government’s witnesses.

a. Rights concerning evidence may be limited if information pertaining to national security is presented by the government.

3. Individuals have the right to access the complete record of evidence produced during proceedings.
Appeal

If individual is ordered removable by an Immigration Judge, he will have the right to file a motion to reconsider the decision or a motion to reopen. Note that there are deadlines for when these motions must be filed, and motions may or may not be granted.

1. Motion to Reconsider

a. A motion to reconsider gives an individual an opportunity to point out any legal or factual errors made in the courts decision.

b. The motion must be filed within 30 days of the date of entry of a final administrative order of removal.

2. Motion to reopen

a. A motion to reopen gives an individual an opportunity to present new facts to the court that were not presented previously.

b. In general, motion to reopen must be filled within 90 days of final order.

Rights for Appeal related to Disability
There is no time limit for motions to reopen when the basis of the motion is to apply for asylum and the new presented facts are country conditions that were unavailable during the initial proceedings. New country conditions facts must have been material and unavailable during initial proceeding.

Right to Translation

Due process requires that an applicant be given competent translation services “if he or she does not speak English.” He v. Ashcroft, 328 F.3d 593, 598 (9th Cir. 2003); see also United States v. Reyes-Bonilla, 671 F.3d 1036, 1044 (9th Cir. 2012)
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