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Foreword

People with disdbilities are among the human rights community’'s most neglected victims. In
recent years, the human rights movement has greaily expanded its embrace. What began as a
caue concaned dmog excdusvely with the plight of political prisoners has now broadened
to defend a wide aray of victims. Women, children, refugees, disdlaced, migrants, workers,
common prisoners, gays, lesbians, and dl sorts of ethnic, radd and rdigious minorities now
routindy find shelter under the protective umbrela of humean rights organizations.

For the most pat, people with disdiliies who face officid discrimination, abuse or neglect
are dill left outdde, battling the dements on ther own. There is little doubt that a disability
is a “daus’ entiting one to protection under, for example, the antidiscrimingtion provisons
of Artide 26 of the Internationd Covenant on Civil and Politicd Rights In some cases
involving children, the human rights movement has begun to take on the cause of people with
disbilies But an embrace of this broad sector of humanity has bardy begun. Remedying
thisfalureisamgor chdlenge facing the movemerntt.

Mentd Disability Rights Internationd hes taken up this chdlenge  With much energy,
dedication, and inteligence, it has produced some of the finet accounts avalable of the
plight of people with mentd dissbiliies before the indifference and cdlousness of dae
inditutions. Thislatest report, on Kosovo, isamodd of such work.

One would hope that respect for internationd standards would begin with the guardian of
those dandards the United Nations But as MDRI shows UN operations in Kosovo have
fdlen fa shot of the mak. They have condgned people unnecessxrily to lifetime
inditutiondization, and they have countenanced conditions of confinement that are abusive
and inhumane,

The detalled accounts in this sober and carefully researched report are a powerful indictment.
They should be a spur to action. They should leed us to vow no longer to tolerate n Slence
the suffering so compelingly described.  They should remind us dl of the urgency of
protecting and advancing the human rights of this vulnerable population.

Kenneth Roth
Executive Director, Human Rights Watch
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Executive Summary

Not on the Agenda: Human Rights of People with Mental Disabilities in Kosovo
describes the findings of an investigation by Mentd Disahility Rights Internationd (MDRI)
on the human rights of people with menta disabilities in Kosovo. MDRI conducted seven
fact-finding missons to Kosovo between September 2000 and July 2002. MDRI teams
investigated conditions at inpatient and community facilities, incdluding: two socid care
fadilities; two psychiatric wards a generd hospitds, the psychiatric ward of the Lipljanjal;
two group homes for children with disabilities; agpecid school for children with disabilities,
and two recently established community mental hedth centers. The largest socid care
fadility we visted is Shtime, a 285-bed fadility desgnated for individuas with mental
disabilities. Shtime currently has gpproximetely 230 people under its authority. The other
socid care fadlity is known as the Elderly Home, a 165-bed fadility housing people of dl
ages (asyoung as 17 when we visited).  This report particularly focuses on Shtime and
Prishtina University Hospital’ s psychiatric ward, a 75 bed short-term fadility.?  In addition to
documenting abuses within inditutions, this report examines policies and programs for
reform of the mental hedlth and socid service system adopted by the United Nations Misson
in Kosovo (UNMIK) and inherited by the new government of Kasovo.

Internationd intervention in Kosovo by NATO and the United Nations was ingpired
by the worthy gods of protecting the human rightsof peoplein Kosovo. Despite extensve
internationa funding for the development of democracy and the support for civil society in
Kaosovo, this report finds thet people with menta disabilities have been left off the human
rightsagenda. Serious humean rights abuses againgt people with menta disabilities are taking
place in Kosovo and continue unabated.  While some v uable community menta hedlth
programs have been established to serve asmadl number of individuds, internationaly
fundedprograms to refurbish Shtime are likely to perpetuate an outmoded and inappropriete
system of sarvices that segregates people with menta disabilities from society.

In Kosovo's socid care facilities and psychiatric wards, people are being illegdly and
improperly detained in inditutionsin violaion of domestic and internationd law. Once
detained, people are deprived of meaningful trestment and hebilitation and they are subject
to physicd, sexud and psychologica abuse. For the great mgority of patients lifein
Kosovo'sfadlities is one of mind-numbing boredom and inectivity in an environment devoid
of privacy and dignity. Despite internationaly funded programsto fix up buildings a
Shtime, S&ff is inedequate to provide basic deanliness or hygiene. Many resdentslivein
filth, surrounded by the smdll of urine or feces. Medica and psychidric care isinadequate
and unsafe; a cursory review of medica records a Shtime shows that non-professiond staff
is authorized to adminigter powerful psychotropic medications without review by a
psychiatrist for months or years.

Isee discussioniin the Preface, part C, describing the use of the term “menta disability.” Theterm includes
individuas with psychiatric disabilities or intellectua disabilities (including developmenta disabilities, such as
menta retardation, or other cognitive disabilities).

2Thisfacility isover capacity, reportedly holding up to 100 patientsat atime. SeeOrganization for Security
and Cooperation in Europe, Mission in Kosovo, Department of Human Rights and Rule of Law, Kosovo:
Review of the Criminal Justice System, September 2001-February 2002 (hereinafter the “ OSCE Report on the
Crimind Justice System.”) & p.54.

3 Hahilitation” isthe term used to describe the services needed by people with intellectual disabilities (or
developmental disahilities, such asmenta retardation) to maintain basic self-care and living skills.
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MDRI received reports from international and Kosvar staff and patients about cases of
sexud harassment, exploitation, rgpe, or other forms of violence a Shtime, Prishtina
University Hospitd, and the Elderly Home.  Indtitution and UNMIK authorities have been
informed about cases of abuse a Shtime, yet they have done nothing to remove known
abusers from day-to-day contact with former victims. At Prishtina Universty Hospitd,
MDRI has received reports about sexua abuse of women by staff. Thereisno system at any
inditution MDRI visited to conduct independent investigations of abuses or to protect the
privacy or safety of witnesses who may come forward. MDRI has encountered both staff
and patients who are afraid to come forward with evidence about abuses they have
experienced or observed.

Many people are inappropriately placed a Shtime, yet UNMIK continues to direct
limited internationdl resources to refurbishing Shtime rather than creeting community-based
dternatives According to anandysisby UNMIK’s* Deinditutiondization Team,” the
mgority of people a Shtime have no medica reason for being a the inditution. UNMIK has
stated thet the main obstacle to their integration into the community is the lack of services
and support systemsin the community. Despite these findings, UNMIK has proposed a new
program to the Dutch Government to rebuild and rehabilitate the Shtime inditution. No
funding has been set aside to creste community dternatives for resdents of Sitime.

The World Hedlth Organization (WHO) and the Minigtry of Hedlth have created a
program to provide community services to asmdl fraction of people with psychiatric
disabilitiesin Kosovo. Adultswith intdlectud disabilities have been entirdly left out of any
plans for a community-based service or support sysem. Thus, policies and programs
egtablished under UNMIK authority will result in lifetime indtitutiorelization for most people
now detained in menta hedth facilities

The grest mgority of individuas with mentd disabilities— approximetely 40,000
such individuds — live with ther families or on their own and receive no support from the
government.  Anecdota reports suggest that such individuas and ther familieslivein
impoverished conditions. Dueto lack of resources, lack of accessble public services, and the
digmaassociated with mentd disabilities, many of theseindividuds remain doseted at home
and cannot participate in any form of public life. Thefalure to create an integrated system
of community-based services and support for these individuds dso leaves them abandoned
and segregated from society.

We find that the lack of repect for humean dignity, the danger due to unhygienic
conditions, ingppropriate medica care, and lack of protection from physical and sexud abuse
renders detention in Shtime for anyone aform of “inhuman and degrading” trestment in
violation of the United Nations Internationd Covenant on Civil and Political Rights
(ICCPR). Shtimeis so dangerous and destructive to the mental and physicd hedth of its
resdents that the UN should plan for its closure a the soonest possible date — as soon as
dterndives can be created in the community. Thelack of protections againg physcd and
sexud abuse or exploitation a the Elderly Home and the psychiatric wards of genera
hospitals dso condtitute inhuman and degrading trestment under the ICCPR. The lack of
protections againgt improper civil commitment in these fadilities renders detention in these
fadlitiesaform of arbitrary detention under the ICCPR.  For people cgpable of living in the
community, the provision of services exdusively in the segregated and ingppropriate
environment of inditutionsisaform of discrimingtion under internationd |aw.
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For any democracy to function effectively, people must be in a pogtion to represent
their own interests to demand rights enforcement, and to advocate for responsive government
policies  The United Nations own “Standard Rules on Equdization of Opportunities for
Persons with Disabilities’ (the “ Standard Rules”) cdl on dl governmentsto create
opportunities for people with disahilities to participate in public life. In addition to
developing socid sarvices and support systems that promote community integretion, the
Sandard Rules cdl on dl governments to include people with disahilitiesin policy-meking
and program implementation on matters that affect them. UNMIK programsin Kosovo do
not conform to the UN’s own disability rights sandards, given a service system that
segregates them from socidty in inditutions or asandons them in the community.
Internationd civil society programs have not provided training or support to organizations
mede up of people with mentd disabilities or red opportunities for people with mental
disahilities to participaie in Kaosovo's democracy.

MDRI cdlsonthe UN Secretary Generd to direct UNMIK to:

Act immediately to protect people detained in ingtitutions from further violence or
sexud abuse, cregte safe living conditions, and separate abusers from patients,
Create a system of human rights oversight and accountability to ensure rights
enforcement in inditutions and community-based programs; this should indude the
creation of amechaniam to investigate abuse that will protect the privacy and safety

of witnesses and victims,

Establish a comprehensive plan to create community-based ser vices for people
with mentd disshilities that (1) does not exclude people with intellectud disabilities

(2) provides sarvices for people now detained in inditutions who are cgpable of living
in the community (3) builds on the support of Kosovar non-governmental

organizations and families and (4 creates independent community supports for
individuas without families or with abusive family Stuaions,

Createatime-table for the closure of Shtimeas soon as community-based
dterndives can be cregted for its resdents;

Ensure participation by organizations of people with mental disabilitiesin pdlicy-
making, human rights advocacy, and program implementation through the creation of
targeted outreach, training, and civil society support programsfor people with
disahilities and ther families,

Report to the UN Human Rights Commission on steps taken to end abuses
againgt peoplewith mental disabilitiesin K osovo, in accordance with the Human
Rights Commission’s April 2002 resolution caling on the Secretary Generd to report
on the enforcement of internationa humean rights for people with disahilities by UN
agencies.

MDRI’ s specific recommendations to the United Nations Misson in Kosovo (UNMIK) and
internationa funders are listed at the end of this report.
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Preface: Goals and Methods of this Report

A. Goals

This report documents the treetment of people with mentd disabilitiesin
internationally funded public menta hedth and socid servicesin Kosovo. The report rdlies
on internationd humean rights conventtions to which the United Nations Mission in Kosovo
(UNMIK) and locd government authorities in Kosovo have binding obligeations, with
particular reference to the International Covenant on Civil and Political Rights (ICCPR)* and
the International Covenant on Economic, Sodid and Culturd Rights (ICESCR).” Asa
sandard for assessng human rights enforcement in public policy-making and the operation
of menta hedlth services, this report aso reies on specidized human rights tandards
adopted by the United Nations Generd Assambly, such as the Principles for the Protection of
Persons with Mental 1liness and the Improvement of Menta Hedlth Care (M1 Principles)® and
the Standard Rules on Equdization of Opportunities for Persons with Disabilities (the
Standard Rules).” Based on this analysis, the report recommends steps needed to bring the
menta hedlth and socid service system into conformity with internationa humean rights law.
The report draws on internationa experience with best practices to suggest strategies that
would most effectively bring about enforcement of international human rights law given the
limited professiond resources, infrastructure and funding in Kosovo.

The lessons learned from the experience in Kosovo are of great value asthe
international community turns toward new pogt-conflict areas of the world. These findings
are dso gpplicable in the many deve oping countriesthat recelve internationd aid and
support in hedth, socid sarvices, dvil society, and human rights. While the
recommendations in this report are targeted specificdly a the Situation in Kosovo today, the
goproach MDRI recommends is of immediate rdevance to other foreign assstance or human
rights programs affecting people with menta disabilities

Kosovo isnow at a critica time of trangtion as new Kaosovar government authorities
take over respongilities from UNMIK for the day-to-day operation of hedth and socid
sarvices, as wel as long-range planning for service reform. We hope that the
recommendetions in this report will be of assstance to the new government of Kosovo in
shaping a drategy for human rights, mental hedth, and socid servicesfor people with menta
dissbiliies  Astheinternationad community retains ultimete respongibility for human rights
enforcement in Kasovo, our recommendations regarding the immediate action needed to
protect rights are directed to the United Nations Mission in Kosovo (UNMIK) and the
Organization for Security and Cooperation in Europe (OSCE).

4G.A. Res. 2200, 21 U.N. GAOR Supp. (No. 16) 52 U.N. Doc. A/6316 (1966).
%G.A. Res. 2200, 21 U.N. GAOR, Supp. (No. 16) 49 U.N. Doc. A/6316 (1966).

6G.A. Res. 119, U.N. GAOR, 46" Sess,, Supp. No.49, Annex at 188-92, U.N. Doc. A/46/49 (1991).
SeeEric Rosenthd and Leonard S. Rubengtein, International Human Rights Advocacy under the Principlesfor
the Protection of Persons with Mental 1liness, 16 Int’l J. L. & Psychiatry 257 (1993) (describing the use of the
MI Principles as aguide to the interpretation of internationa human rights conventions).

’G.A. Res 96, UN. GAOR, 48" Sess (1993).
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Itisnot our god to cast blame on the many dedicated mentd hedlth professonds and
gaff who work within Kosovo's service sysem who are committed to hel ping people with
mentd disabilities. We have met many staff who work long hours & low sdaries. Whenwe
firgt arrived in September 2000, we learned that UNMIK ddlayed for monthsin paying any
saiesat dl to inditution saff. Mot important, we recognize that conditions that make
life dangerous for patients aso make the working Stuation dangerous for gaff.  The need for
increased funds for menta hedth services, aswell as the establishment of human rights
protections, will ultimately benefit staff as well as people who receive services.

While MDRI cdlsfor the closure of Shtime, there is no reason for any staff member
dedicated to the wel being of the patientsto lose hisor her job. The government of Kosovo
would do well to build on the experience of current staff and to provide further training
needed to asss these individuds to work in community service programs.

B. M ethods

MDRI wasinvited to Kosovo in 2000 by the OSCE to provide advice on the reform of
mental hedlth legidation. WHO staff arranged Ste visits and trangportation for MDRI'sfirst
visit in September 2000. MDRI arranged al subsequent visitsindependently. MDRI sent
invedtigative teams to Kosovo in September 2000, May, September and December 2001, and
May and July 20022 In addition to visiting institutions, MDRI teams met with independent
disahility rights and womerisrights activists, mentd heglth professonds, people with
disahilities, family members, and representatives of the UN and other internationa
organizations. During each vigt, MDRI investigators brought photographic equipment (till
or video cameras) to record our observations?®

Thisreport is based upon observations within the public menta hedlth and service
system for people with mentd disabilitiesin Kosovo. MDRI investigative teams were not
abletovist dl internationdly fundedmenta hedith or trauma programsin Kosovo, and this
report was not intended to be an assessment of dl such programs.

Within the programs we visited, there are dmost certainly a number of programs we
did not observe or were not able to include in this report. - Our report is intended to provide
as accurate a picture as possible of the human rights concernsthat exist in the menta hedth
and sodid services system for people with mentd disabilities.  We circulated this report to
UN and OSCE authorities as wdl as activigts in Kosovo and have requested that they make
any corrections of any eement of this report that they find to beincorrect. We regret any
errors or omissions that are materid to our primary observations or conclusons. MDRI
requests that readers bring any factud errors (or additiond relevant information) to our
atention, incdluding comments, responses, or suggestions for future work.  Such comments
can be directed to:

8The list of participantsin MDRI’s Site visits were as follows: September 2000 - Andrea Blanch,
Brittany Benowitz, Emily Hoffman, Eric Rosentha and BEvaSzdi: M ay 2001 - Rosenthd, Szeli and Laura
Prescott; September 2001 - Rosentha, Szeli, Prescott, aswell as Eugene Richards, Gabor Gombos, and John
O Gorman; December 2001 — Szdi, Gombos, May 2002 — Rosenthal, Szeli, Prescott, and Dr. Robert Okin; July
2002 —Szdi. DeaPallaska served as an interpreter and a participant on al missions.

A video camerawas made availableto MDRI by Witness. MDRI’ s videotapes are kept in the video

library of Witnessin New Y ork and are available for review by arrangement with MDRI.  Eugene Richards, a
professional photographer, donated histime to this project and provided al of his own equipment.
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Mental Disability Rights International
1156 15" St. NW, Suite 1001
Washington, DC 20005, USA

E-mal: MDRI@mdri.org

The Summary and Recommendations of this report have been trandated into
Albanian. A Serbian trandaionispending. MDRI appreciates any correctionsto the
language of the trandated editions or comments on the qudity of thetrandation. If thereare
any digparitiesin the contents of the different language versons, the English language text
should be recognized as the origina language used by the authorities.

C. A Noteon Language and Terminology

Thisreport refersto “Kosovo” using the internationally acocepted designation for the
aea. We use Albanian place names for dl other locationsin Kosovo. Thisis not apolitica
statement and is purely motivated by ease of use. The main text of this report has been
trandated into Albarian, and we are planning a Serbian trandation.  We will use Serbian
place namesin that versgon of the report.

Thisreport uses the term “ mentd disability.” We usetheterm in its broadest possible
sense it indudes individuds with a psychiaric disability or an intdlectud disability,
individuas with no disability who may be subject to discrimination based upon an improper
perception that they have amentd disability or other mentdl disorder, and individuals who
may be subject to discrimination based upon arecord or past history of mentd disgbility.
Theterm “psychiatric disability” indudes individuals who are given a psychiatric diagness,
whether or not that diagnosisis proper. Theterm “intellectud disability’ indudesindividuals
diagnosad properly or improperly with adevelopmenta disability, such as mentd retardetion,
or any cognitive disability. While this report is not primarily focused on the rights of
individuas with physicd disdhilities, there are a number of people detained in Kosovo's
inditutions purely because of physical disabilities. This report includes their concerns as
wall.

In the English language, the term “ mentd disability” is somewhat awkward, and we
recognize thet it is not widdy usad outsdethe United States.  Different terminology is used
to describe people with disdbilities in different countries and different languages, and this
report is not intended to favor one nationd gpproach over another.
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[ I ntroduction

A. Recent palitical chronology

In 1989, under former Presdent Sobodan Milosavic’ srule, Kosovo' s status as an
autonomous province within the former Y ugodaviawas revoked. The palitica, economic,
and aivil rights of the mgority Albanian papulation were dramaticaly restricted asthe
government in Belgrade sought to enhance Serbian power in the region. The mgority of
Kosovar Albanian professionas were fired from their pogitions. They created a* shadow
government” and developed a“ pardld structure’ of sodid, paliticd, culturd, educationd,
and hedlth care systlems. These services operated informally and - a times - illegdly under
Yugodavian law. Thispardld structure remained in place until the war in the late 1990s.
Many of the programs established during this period have become the most active and well-
established non-governmenta organizations (NGOs) operating in Kosovo today.

The conflict between the pro-Serbian Y ugodav government and mgjority Albanian
populaion d Kosovo became increasingly violent in 1998, and thousands of Kosovar
Albanians were displaced from their homes during Serbian-driven ethnic cleansing efforts.
The North Atlantic Treat Organization (NATO) initiated air strikes againgt the former
Yugodavain March 1999. The United Nations established the UN Interim Administration
in Kasovo, known as UNMIK, in June 1999 with the passage of UN Security Council
Resolution 1244.

B. Legal structure of Kosovo

UN Security Council Resolution 1244 establishes that one of the primary tasks of the
internationa cvil presence in Kasovo isto “promote and protect human rights’ (paragraph
11(j)). The UN Secretary Generd’s report of July 12, 1999 assigns the leed rolein human
rights to the Organization for Security and Cooperation in Europe (OSCE), the indtitution-
building pillar within UNMIK.

In May 2001, anew condtitutiond framework was established to provisondly expand
Kosovar sdf-government, though the issue of Kosovo' s future satusin relation to
Y ugodaviaremains unresolved. The firgt Kasovo-wide eections took place in November
2001 and anew government isnow in place. However, UNMIK retains ultimete
adminigrative authority for the operation of sarvicesin Kosovo, and OSCE is responsible for
the protection of human rights.

Despite Kosovo' sindeterminate geo-politica satus, international human rights
conventionsare fully binding in the province. The interim legd ructure in Kasovo has been
determined by UNMIK.? Applicable law indudes regulations promulgated under the
UNMIK adminigration, in addition to those laws, which had been in force in Kosovo on 22
March 1989, before Kosovo's autonomy was revoked. In the case of conflict between the
two sources of law, the UN regulations take precedence. Non-discrimingtory laws in force
after 22 March 1989 may be gpplicable regarding a subject maiter or Stuation not otherwise

“Applicable law is governed by UNMIK Regulation No. 1999/24, passed on 12 December 1999,
retroactively entered into force as of the establishment of the UNMIK administration on 10 June 1999.
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addressed by the UNMIK regulations or the origind Kosovar laws. Additiondly,
internationaly recognized humean rights sandards are to be observed by dl those who
undertake public duties or hold private office®

C. Devdopment of a strong independent sector in Kosovo

The decade between the loss of Kasovo's autonomy to Serbian rulein 1989 and the
establishment of the internationa administration in 1999 was one of great struggle and
surviva for the Kosovar people. Locd human rights activists emerged, and a multitude of
locd non-governmental organizations were established.™® Many of these organizations were
formed to address generd public interest and human rights concerns, while many others
focused on groups with specia needs, such as women and children. Some of these NGOs
filled roles within the parald service sysem established by the Kosovar Albanians. For
example, the Mother Teresa Society, provided much of the hedlth care available to Albanians
within thisinforma sysem. Other locd NGOs have offered services for people with
disahilities (though not specificaly for people with menta disabilities) and some services for
women and children that included psychosocia components

At present, there are no organizations run by people with psychiatric or intellectud
disabilities. We met anumber of parents of people with mentd disabilities who arein the
process of establishing organizations. Thereis an umbrdla disability rights organization thet
indudes people of dl disahilities, known as Handikos. Established in 1994, Handikos
currently has a Kosovo-wide network of 25 offices and 10 community rehabilitation centers.
The Director of Handikos, Halit Feriz, reported to MDRI that Handikos does not currently
have specidized programs for people with intdlectud or psychiaric disabilities and it lacks
expeatiseinthisarea. However, individuas with such disahilities and their families often
seek community services and support at the Handikos community centers. Handikos leaders
have expressed interest in integrating services for people with menta disabilities into their
work and incdluding them in ongoing disability advocacy efforts

Other organizations and human rights leaders have dso expressed an interest in
expanding their work toindude people with mentd diszbilities Dr. Gani Demalli,
Coordinator of Health Services for the Mother Teresa Society, currently heads the Board of
Directors of Deshira, acdubhouse for people with mentd disabilities. Igbdle Rogova, of
Motrat Qiriazi (arurd women's group initidly established in 1989 to combat illiteracy) and
the Kosovar Women's Network (an dliance of locd and international women' srights NGOs

3Regul ation 1999/24 includes a particularized list of international human rights documents, which is

not intended to be exhaustive:

The Universal Declaration of Human Rights of 10 December 1948;

The European Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950
(and its Protocals);

The Internationd Covenant on Civil and Political Rights of 16 December 1966 (and its Protocols);

The International Coverant on Economic, Socid and Cultural Rights of 16 December 1966;

The Convention on the Elimination of All Formsof Racid Discrimination of 21 December 1965;

The Convention on Elimination of All Forms of Discrimination Againg Women of 17 December 1979;

The Convention Against Torture and Other Crudl, Inhumane or Degrading Treatment or Punishment of 17

December 1984; and
The Internationd Convention on the Rights of the Child of 20 December 1989.

10According to staff of OSCE, there were 600 locd NGOs operating in Kosovo before the war.
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working in Kosovo), has expressad sgnificant interest in expanding her work to inclide
women with mentd disahilities, and she stated that her organizations would be receptive to
training, which would prepare them to do so. The work of such locd dlies and activids, with
long-standing grassroots experience in the province, forms the foundation for the advocacy
movement that will drive human rights reform in Kasovo.

D.  Structureof mental health and disability services

1. Adminidrative sructure

Kosovo is divided into 30 municipdities, with Prightina/ Pridtina as the provincid
capita.*! The existing system of mental hedlth services is centralized, with service delivery
occurring dmost exdusively in the neuropsychiatric dinic in Prishtina University Hospitd
and the neuropsychiatric wards throughout Kosovo (in the municipdities of Mitrovica/
Kosovska Mitrovica, Pga/ Pe¢, Gjekova/ Djakovica, and Prizren / Prizren), for atota of
276 neuro-psychiaric beds. There are dso two inditutiond settings: the “ Specid Centre’ at
Shtime/ Stimlje (with 285 beds), and the *“ Eldarly Home” in Prishtina (with 165 beds).
While the former was established for individuas with developmentd disabilities and the
|latter for eders, both have aso become long-term custodid facilities for people with
psychiatric disahilities. Administratively, hospitds have been the responsibility of UNMIK's
Hedlth sector, while inditutions such as Shtime and the Elderly Home havebeen a Socid
Wedfare concern. While this divison wasiinitidly atechnica one, in November 2001, after
the eections and adminigrative restructuring, the Department of Hedth and Socid Wefare
was divided between the minigtries of Hedth, Environment & Spatia Planning and Labor &
Socid Welfare. This report refers to documents or interview materid provided to MDRI by
the former UNMIK Department of Hedth and Socid Wefare (DHSW) where that materid is
relevant.

There has been a sgnificant shortage of qudified menta hedth professondsto
adminigter the existing system, duein part to the decade of professiond margindization
under Serb rule. Psychiary and neurology hed higtoricaly been joint disciplines in the former
republic of Yugodavia with most of the training in neuro-psychiatry taking place in Belgrade
or Zagreb. Approximaey 40 neuro-psychiaristsin the Kosovo region specidizein
psychiatric dissbilities™® Approximately 120 medical nurses work in neuropsychiatry. 2
There are aly five psychologists in the entire Kasovo region. This shortageislargdy
accounted for by the fact that there has never been adlinical psychology faculty in the region.
There are d0 very few socid workers, and most are not trained to work with mentd
disbilities

YGeographica divisonsin Kosovo have both Albanian and Serbian names. While Albanian names
are usad throughout the report, Serbian names are noted here for clarification.

12Aooording to the World Hedlth Organization (WHO), there is one neuropsychiatrist per 57,270
inhabitants of Kosovo. With these neuro-psychiatrists dividing their time between the practices of neurology
and psychiatry, thistrandates to one psychiatrist per 114,540 inhabitants, far short of the WHO standard of one
psychiatrist per 10,000 inhabitants.

13\Nith these nurses dividing their time between neurology and psychiatry services, WHO estimates
that there is one psychiatric nurse per 37,500 inhabitants of Kosovo, significantly short of the WHO standard of
one psychiatric nurse per 2,500 inhabitants.
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Apat from Shtime (which is technicdly a* specid inditution” not part of the mental
hedth system), psychiatric wards of generd hospitas provide services to 276 peoplein
Kosovo's mentd hedth sysem.  In theory, psychiatric wards are supposed to provide
assgance to individuas in need of acute psychiatric care. In practice, the mgority of people
on these wards are referred to as “chronic patients’ who need long-term socid support.

Therole of the psychiatric wards has changed consderably from the pre-war years.
The break-up of Y ugodavia had contributed to the breskdown and fragmentation of a mental
hedth system that had parts of its infrastructure outside of Kosovo B induding professond
training centers.  Thesystem was aso burdened by the fact that, after the bresk-up of
Y ugodavia, many long-term patients who had been placed in cugtodia fadlitiesin
Macedonia were bused back to Kosovo without any form of planning to assst themin
reintegrating into their home communities. Many of these individuds found their way to
beds a the psychiatric wards of generd hospitdsB where some people languish to this day.
Others were ether taken in by family members or left to die. MDRI interviewed menta
hedth prof essonasin both Macedonia and Kosovo who say that there has been no public
acocounting for what may be hundreds of people with menta disabilities bused back to
Kosovo in the years before the war.

2. System of financing services

During theinitid stage of UN governance in Kosovo, al hedth and socid services
were funded by foreign donor money. According to Dr. Vuori, UNMIK is moving towards
cregting a “sdf-sugtaning’ economic system, asinternationd attention and interest in
Kosovo is dowly disgppearing and funding is becoming more limited. 1n 2000, internationd
donor funds represented about 60% of the operating budget. This level dropped to 30-40%in
2001 and has continued to decrease to less than 10% in 2002. The ultimate god of the
centra fiscd authorities, according to Dr. Vuori, isto diminate reiance on internetiond
donor funds in the operationd budget. According to the chief of mentd hedth for the
Minigry of Hedlth, a sudy by WHO found that funding for menta hedth servicesin red
terms (accounting for inflation and other changes in relaive cogts) islower under the
UNMIK adminigration than it wasin the Yugodav era

While funding depends on outside donors, UNMIK makes important policy decisons
through the process of seeking foreign assstance. In May 2002, for example, the UNMIK
Director of inditutions described to MDRI that he had requested funds from the Dutch
Government to refurbish Shtime. He dso created a budget for the creation of 40 housing
units in the community for current resdents of Shtime.  In his judgment, funding from the
Dutch government would not possibly cover both costs. Therefore, he requested Dutch funds
to fix up the indtitution rather than to establish community programs for Shtime residents.

E I nternational intervention in servicereform

In August 1999, the United Nations Misson in Kosovo (UNMIK) asked the
Norwegian Red Cross (Norcross) to take on the respongbility for fixing up and adminigtering
Shtime. MDRI investigators interviewed one staff member who described the horrendous
conditions thet had existed during thewar. After months without slary or funding for food
and medications, gaff at Shtime abandaoned the facility in 1999. Many people left behind in
the facility died during the war, but asmal core of staff members stayed and kept the
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mgority dive by seeking voluntary donations of food from neighbors. At the worst stage of
the war, according to Norcross staff, there were only four Saff at the facility. One US
foreign assstance worker who visited the facility in early 2000 stated that, in his opinion, a
large proportion of people remaining in the fadility a the end of the war would have died
without the active intervention of UNMIK and Norcross.

The Norcross mandate was guided by WHO and included patient care, structural
repair, and gaff training. In May 2000, adminigtration was shifted back to the Kosovar
director of the fadility, though technical experts remained through December 2001. Norcross
made significant improvements at Shtime after thewar. According to Norcross professonds,
when they firg arrived at Shtime the facility was run down, conditions were dangerous, and it
was nearly impossible to impose any order on patients or Saff.  In December 2001, Norcross
terminated its assstance program & Shtime.

MDRI investigative teams observed significant improvements in the physica plant a
Shtime between September 2000 and December 2001,  During our May 2002 vist to Shtime,
however, we observed a rgpid dedline in conditions a Shtime as many of the cosmetic
improvements in physical conditions made by Norcross began to wear off (windows were
broken, new floors were coming up, clothing was old and soiled, etc).  Since Norcross
menta hedth professonas|eft, such essentid practices as the medica record keeping and
psychidric review of medication levels has dedlined. The overall degeneration of conditions
a Shtime is described further below.
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1. Findings

A. Abusssin ingitutions
1. Inhuman and degrading conditions

While conditions & al inpatient facilities we observed are poor — and raise serious
human rights concerns — conditions a Shtime are the wordt. In part, this is because detention
in Shtime usudly means segregation from society and detention in the indtitution for life,
Living in Shtime is an enormous form of deprivation for a person who must suffer through
these experiences for many years. People spend their days in inectivity, without any
semblance of privecy, living infilth. There are up to eight bedsin aroom. Rooms are
barren, gpart from beds and locked cabinets.  While these cabinets are a recent improvement,
patients complain that they il cannot keep persona possessions safe without having them
solen. Thereis no decoration or access to reading materid, radio, or televison in mogt living
areas. There are no clocksto aient people asto time of day. Many people spend their days
gtting on benches, wandering the grounds, or desping on bare concrete floors.

Thelack of professond and nonprofessond staff at Shtime makesit impossibleto
ensure hygienic conditions and creates an atmosphere of chaos that |eaves people subject to
neglect. Parts of the building that have recently been rebuilt quickly degenerate. Outside the
meri sward at Shtime, which had recently been fitted with clean new tailet facilities MDRI
investigators in September 2001 found piles of excrement on the ground. In September 2001
and May 2002, we observed anumber of adults a Shtime degping in soiled or urine-covered
sheets. Much of theindtitution is engulfed in the stench of urine and fecesand isinfested
withflies The smdl of urineis masked in places by the equaly noxious fumes of deaning
solvents.

Clothing & Shtime is commund. In September 2001, petients were given new
clothes, but they were spray-painted with large red or black |etters to facilitate the return of
clothing to the proper unit. Staff aso reported that the spray-painted symbols on the dothing
served to prevent patients from sdling them.  Much of the dothing fits poorly, and the
identical patterned dresses or spray painted clothing would make any person from Shtime
stand out in a crowd if they were ever to have an opportunity to take an excurson outside the
facility. Many people were issued bright white “Norwegian Red Cross’ swegtshirtsin
September 2001. When we returned in May 2002, some wore the same clothes, now old,
faded, and dirty. Others were wearing their old clothing again. Many women were not
wearing underwear of any kind and intimate parts of their bodies could be seen through the
ill-fitting dothing.

At Shtime, the only form of trestment for most people with mentd ilinessis
psychotropic medication — which is administered with a dangerous lack of monitoring by
psychidric professonas. Thereisno psychiatrist on staff, and medical records indicate thet
some patients are administered psychotropic medications on orders thet are more than two
yearsold. These orders are often ignored by untrained staff who are, in turn, authorized to
give powerful antipsychotic medications as chemica regraints — aviolaion of medicd ethics
and internationa human rights standards.
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The former Norcross psychiatrist and the current physician at Shtime both reported to
MDRI that twothirds of people a the facility are on psychatropic medications (though the
Director of the facility states that 40% are on psychotropic medicetions. In total, 70% of
patients are on “some fornT’ of regular medication). The limited saff cannot possibly
monitor the potentidly dangerous side effects, blood levels of toxic substances, or
gopropriateness of psychotropic medications. While UNMIK authorities date thet they are
unable to find a psychiatrist to fill the vacancy, the UNMIK Director of Programs for Shtime
informed MDRI that UNMIK is nat willing to meke an exception to its own pay scae so that
it ispossbleto hireaKaosovar or foreign psychiatrig.

Although one-third of Shtime is made up of people with psychiatric diagnoses, the
inditution is officidly designated for individuas with intdlectud disabilities Despite this,
there are no professionds at Shtime with expertise in the assstance of people with such
disabilities. For the twothirds of the population who are diagnosed with intellectua
disahilities, there are no pecidized treaiment, habilitation or other programs. Conditions for
people with intellectud disabilities are anong the worst & Shtime. Thereis one room on the
men’sward where agroup of 10to 15 men with the greatest intellectud disabilities literdly
gpend dl day Stting on benches doing nothing, with staff congtantly watching them to keep
them in seated. When MDRI visted in September 2000, these men were mosily naked.
When we vidted ayear later, the same men sa in the same room on the same benches, but
the walls had been painted and the Norwegian Red Cross hed outfitted them with bright white
“Norwegian Red Cross” sweetshirts.  Despite this improvement, staff did no more than
watch the men. We observed piles of feces on the ground outsde the window, and the room
was filled with flies. One man had an open scdp wound, covered with flies, that had gone
untreated by saff (we have this documented on videotape). When we vidited in May 2002,
the same menremained in theroom Ther clothes were again dirty. They sat in totdl
inactivity on benches or on the concrete floor.

Thereisa“rehabilitation ward,” where five patients & any time can live in comfort
with adequate furniture, decoration, and activities. A few sdect people who have family
membersin the community thet agreeto take in an individud can day in the rehabilitation
ward in advance of leaving the inditution. For others with no family in the community, the
luxury of the rehabilitation ward istemporary. Theseindividuas are rotated back into the
more blesk living areas of Shtime over time.

Dentd careisinadequate and staff report that they do not have the resources to help
mog patients with daily ord hygiene. Individuals who cannot brush their teeth themsdlves
generdly recaive no assstance. Asaresult, many people are missng teeth. These
individuas are forced to et amush of bread soaked in soup. According to ward gaff, no
specid diet isavailablefor these people to ensure that they get adequate nutrients.

There are no legd regulations on the use of secluson and restraint. 1n September
2001, we observed an outdoor caged seclusion room that had recently been used to detain an
unruly man transferred from Prishtina University Hospital. At 3pm when aff on the day
shift went home, we observed that the staff removed dl door handles on aresdentid ward
and locked many people in their rooms -- gpparently for the convenience of the limited staff
who could not supervise dl the patients wandering around the grounds. In responseto MDRI
complaints, authorities at Shtime have reported that such practices have been terminated.
Without any enforcegble laws or regulations, however, such practices remain at the discretion
of inditution authorities.  Without increased gaff on the afternoon and evening shift, the
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pressure to lock up patients for the convenience of gaff isamost inevitable.

Over an eighteen-month period in 2000-2001 for which UNMIK has made Setigtics
available, there were 18 deaths at Shtime.  Almost hdf of these people were under age 50
(and 78% of the deaths were under age 60). According to UNMIK records, a number of
people who died in ther thirties and forties were ruled “ naturd degths’ by the facility. There
is no independent system for determining whether deaths are “naturd” or “suspicious”
Under current regulations, an autopsy or investigation takes place only when adeeth isruled
suspicious by the Director of Shtime.

Many of the problems we obsarved a Shtime we dso found at other psychiatric
fediliiesin Kosovo.  Physicd conditions are cleaner in most other fadilities, but the same
pervasive inactivity is common in other facilities A leadng psychiatrist in Kasovo reported
that there are even fewer resources for trestment and rehabilitation in the psychiatric wards of
generd hospitds. This psychiatrist said that saffing is so low at the Prishtina University
Hospita psychiatric ward thet he “ could not guarantee the safety” of patients at the facility.
Indeed, MDRI investigators who spent two days observing conditions on theward in
September 2001 observed dmost no saff on the ward. We observed broken glass and blood
on the floor during our vist one day. These conditions remained the next day when we
returned.

2. Physical violence and sexual abuse

MDRI hasreceived credible dlegations of physica violence, sexud abuse or sexud
exploitation a Shtime, the Elderly Home, and the psychiaric ward of Prishtina University
Hospitd. Corroborating dl of these alegations is extremdly difficult, and MDRI is not able
to come to firm conclusions about every case. However, we received such a consgtent
pattern of reports from both patients and staff thet there is probable cause to conclude that
physica violence and sexud abuse are Significant problems within these indtitutions.  In the
absence of any system for independent monitoring, oversight, or human rights advocecy,
such abuseisadmog inevitable. The specific alegations of abuse we report here warrant
officid investigation. The observations we report here underscore the immediate need to
cregte a system of independent investigation, monitoring, supervison, and accountability.

The officid denid of any problem of physica or sexud abuses makes any individud
report of abuse a chalenge to officid authority. The broad denid of the problem makesiit
difficult for authorities to prevent abuse in the future. MDRI brought evidence of physcd
and sexud abuse to the attention of UNMIK authoritiesin June 2001. Our |etter was met
with aflat denid in 2001 from Dr. Hannu Vuori, then director of UNMIK’s Department of
Hedth and Socid Welfare, and we have not recelved any indication that our report was
investigated. According to Vuori, “There may be cases of sexud contacts between the
inmates. Y &t, not asingle case of rape has been reported to the Director [of Shtime].”
Vuori’ s response appears to assume that, if a patient does not officialy report a case of rape,
authorities can assume coercion or abuse doesnot exist.  The Director of Shtime was even
more categorica, denying thet there has ever been any form of physical or sexud abuse &t his
inditution.

When MDRI investigators asked the Director of Shtime how he would protect against
abuse a hisingitution, hestated “1 would know if any abuse takes place”” The Director of
Inditutions for UNMIK smilarly sated thet he would persondly look into any alegeations of
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abuse brought to his attention. Such persond involvement is not a subdtitute for an
independent investigation.*  Directors of indtitutions are not independent; they have an
inherent conflict of interest in investigeting the possibility of improprigtiesin their own
programs. Even if they approach this with the best of intentions, patients may be afraid of
reprisds if they complain of abuse to gaff.  In one case a Shtime where a patient told MDRI
investigators that a man had attacked her with aknife, the director of Shtime asked our
interpreter not to trandate the alegation.

The problem of identifying abuse is compounded by a dimeate of fear that inhibits
patients or gaff from coming forward with alegations of abuse. Current and former staff at
Shtime and Prishtina University Hospita have reported to MDRI thet they are afraid to come
forward with alegations of abuse. Internationd humanitarian aid workers are not immune
from these fears. One menta hedth professond who worked at Shtime provided MDRI
with extensve information on abuses and then asked us not to use this information because it
would “jeopardize my working rlaionships’” with saff a the facility. Thisindividud dso
sad that it would make it more difficult to obtain another job in the “Bakan Circuit” of
internationd relief organizations.

a Abuse at Prishtina University Hospital

Violence on the ward at Prishtina University Hospitd is a serious problem. Staffing
is so low, particularly during the night shift, that direct care saff reported to us that they fear
for their own safety on the ward. Staff report that al employees have been attacked a one
time or another. Officids a Prishtina Universty Hospital have acknowledged thet, in Soring
2001, a patient was besten to death with an iron bar by another patient on theward.  While
the perpetrator of thiskilling was removed from the ward, staffing levels have not been
improved and a climate of safety has not been created. Staff reported to MDRI that awoman
patient was raped a the facility by another patient in May 2002.  The same month, aff
reported that a patient was injured when he was hit with amarbletile by another patient on
the ward. Even though there are two security guards on the ward, staff report thet they
cannot see dl living areas and cannot prevent violence ™

In 2001, MDRI informed UNMIK that MDRI hed information about an immediate
problem of sexud abuse from one patient who was afraid to come forward to authorities until
asystem of investigation was established that could protect her privacy. MDRI never
recaived any offer from UNMIK authorities to protect the woman in question. MDRI
requested ass stance from UNMIK, the World Hedlth Organization (WHO), and the
Organization for Security and Cooperation in Europe (OSCE) to creste some form of
protection for women seeking to make an officid report about abuse within the menta hedth
system, and dl our requests were denied.

In May 2002, another former patient reported to MDRI that she had observed physicd

¥The murder of apatient at Prishtina University Hospital doesindicate that an extreme case will
trigger an investigation by criminal justice authorities. Unfortunately, not even this case resulted in the crestion
of protection or oversight systemsthat might protect against future abuses of this kind.

15 The security guards may be athrest in and of themselves. A member of the staff on the ward said that
he had to separateawoman patient from the security guards on three occasiors. Hebelieved that the security
guards were using the woman as aprostitute.
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and s=xud abuse, aswell as sexud exploitation of women at Prishtina Generd Hospitd. She
is not able to come forward with thisinformation unless she can obtain a safe, independent
living arrangement in the community. She reported that she has been threstened by
indtitution staff if she gpesksout. Thiswoman reportsto MDRI that sheis subject to
domestic abuse a home and isin danger of being left homeless. Because her ungableliving
Stuation could lead her to being returned to the psychiatric indtitution, she feds she cannot
risk upsetting s&ff a the ingtitution.

We received independent reports from two women who are former petients at
Prishtina University Hospitd that a staff member has had sexud rdationships with patientsin
theinditution. A physician working for another organization reported to MDRI that he heard
the same dlegations from these two women. Both former patients have been threstened by
this staff member if they come forward with thisinformation. The physician was aso
threatened by this staff member with regard to other alegationsagang this individud.

In May 2001, an MDRI investigator observed athreat againgt a patient first hand. As
apatient spoke to an MDRI investigator about abuses in the facility, she rdated that anurse
said to her in Albanian: “if you say anything bad about the saff God will kill you.” MDRI
found that this woman wasdischarged from the ingtitution the next day with no money and
no placeto go. When amember of the MDRI team interceded on her behdf, authorities
reedmitted her and said that her discharge had been a“ mistake.”

b. Abuse at Shtime

MDRI investigator s observed and received extensve reports of abuses a Shtime from
internationd staff and patients. Violenceis ever present on the wards. We observed patients
being physicaly attacked by other patients on three occasons— two of them in May 2002.
We observed two patients who had possession of knives and two otherswith large sticks. A
woman who carried abroom handle with her a dl timesin May 2002 said she needed it for
s f-protection — and we observed her use it when attacked.

Two members of the Norwegian Red Cross staff reported serious abuses, and
elements of their sories were corroborated by other UNMIK and Kosovar gaff. A
Norwegian Red Cross worker said thet in November 1999 he observed awomean being raped
by another patient in ahdlway in front of gaff. When he asked why employees did not
intervene, he was told by staff that “she must have asked for it” and that such practices were
normd in theinditution. UNMIK authorities have responded to MDRI thet this alegation of
rape wasa“very old’ event and the director of the ingtitution has since been changed.
Despite the change in director at the facility (for other, unrelated reasons), there has never
been an independent investigation of the case, no saff were ever disciplined for failing to
protect the patient, and no independent system of oversight has been creeted to prevent
further abuse of thiskind. Thewoman isamogt certainly at the facility without protection
from her former abuser.

When we asked the Norcross worker in May 2001 whether he knew of any specific
caein which gtaff sexualy abused patients, he denied avareness of such incidences, but he
provided an example of staff facilitating rape by another patient. He said that therewas a
woman in the facility with mentd retardation who often became “wild,” broke windows, and
tore up bed sheets. He Sated that when staff locked her up in aroom with aman thiswould
“cdm her down.” In May 2002, aKosovar saff member confirmed this practice, but he
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rationdized this behavior, sating thet she was the mari s “girlfriend.” The Norcross worker
earlier had informed MDRI that men in the inditutions have what he referred to as*voluntary

or involuntary girlfriends”

There have been other independent reports of abuses at Shtime. In January 2002, the
Kaosovar Coundl for Advancing Human Rights of People with Disahilities visted Shtime and
interviewed Sx women sdected by the Director of the indtitution. Four of these Sx women
reported that they had been subject to sexud abuse in the inditution from mae resdents.
Onewoman said thet, “during aviolent outrage’ by one of the mae residents she was raped
and had an arm broken. In another case, the investigators found thet “as a consequence of
sexua abuse [the woman] needed to have an @ortion.” The UNMIK Director of Ingtitutions
sad he knew of one of the cases documented in this report, but that since the event took place
“s0 long ago” (*more than ayear and ahdf”) there was nothing he could do about it now.

He sad that there is*no place ese to put the perpetrator” of this abuse so thereis nothing he
cando.

A Norwegian Red Cross worker reported in May 2001 that there is no locked door on
the ward to prevent men from coming into the women's ward & night and “ having their way”
with women. To thisday, thereis ill no locked door separating men's and women's wards.
UNMIK authorities dam that women can lock their own rooms from the insde, but they
admit that this provides little actud safety given the fact that Sx to eight women may sharea
room, that they have to go out in the hdl a night to get to the bathroom, and that some
women may hot even know how to use alock because of their disability. The UNMIK
Director of Inditutions reported to MDRI in May 2002 that he was aware of aman who hasa
record of breaking down these doors and atacking women at the indtitution.  The Director of
Indtitutions informed MDRI that he lacked the fundsin his budget to put up doors thet this
man could not bresk down.

In December 2001, MDRI investigetors observed a door that had been broken down
inawoman'sroom. The womean identified themale resdent who had broken the door and
dated that this same man had recently atacked her with aknife. At the time this woman was
gpesking to MDRI through an interpreter, and the Director of Shtime indructed the
interpreter not to trandate her satement to MDRI staff.

When we returned in May 2002, the same man was following this woman around the
facility and groping at her hair. The Director Inditutionsa UNMIK dso said he was aware
of this case and about the dangerousness of this patient. He said that when the mae patient
receives depot anti-psychatics, heisno longer violent but il pulls down his pants or touches
women in amanner that is “merdy annoying.”*® He said that he could do nothing to stop this
behavior or protect the woman in question.””  He expressed concern that, after three weeks
on depot medications, before the man is ready for another injection, he can ill be vidlent.

18 This statement reveal's a stark lack of awareness on the part of the chief UNMIK staff person in
authority of Shtime about the dangerous psychological impact of contact with aformer abuser. For a brief
discussion of the issue of “retraumatization” seedetailed recommendation on the need to creste trauma:
informed services (p.26).

71 September 2001, MDRI had observed the same man touching the hair of afemale staff member
who did became increasingly “annoyed’, eventualy striking him to make him stop.
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C. Vulnerability of children from Shtime

A successful program established by UNICEF and operated by Doctors of the World
(DOW) has removed children from Shtime, resulting in grest improvementsin hedth and
qudity of life for these children. Professionds who have worked with these children report
that mogt of the children formerly indtitutionaized a Shtime show signs of having been
sexudly abused. One girl who was brought back to Shtime for a picnic with residents, for
example, refused to get out of the van. Another girl spesks explicitly of sexua encounters
she had with her “boyfriend” at the facility. These children continue to suffer from the
psychologica impact of this abuse.

Haf of the children in the program are located in agroup home just outsde the
perimeter of the fence a Shtime and they go to a school on the grounds of the fecility.
UNMIK regulations require that the children receive their medicd care through Shtime, and
the children remain under the legd authority of theinditution.  Even if the children are
physicaly protected from further attack by residents of Shiime, continued association with
the indtitution in which they were formerly abused could be detrimentd to their mentd
hedth.

Despite the limitation of its continued linkages with Shtime, the DOW children’s
program is the most successful program we obsaved in Kosovo. The UN and DOW deserve
credit for its gpeedy implementation.  UNICEF funding for this program has now terminated,
however. Unless DOW is able to obtain new funding by the end of 2002, DOW reports that
these children are a risk of being returned to Shtime. One financing arrangement proposed
by UNMIK would shift respongibility for the adminigtration of the program back from DOW
to Shtime.  Until authorities a Shtime recognize the risks of sexud and physicd abuse and
create programs to monitor and protect the rights of people with mentd disahilities, it would
be amigiake to place children back under the direct operationd responghility of Shtime.
Sexud and physca dbuseisarisk in the community aswell asin inditutions. Whether the
children in the program are under DOW or Shtime authority, the crestion of an independent
oversght system to monitor rights protection in the community must aso be established.

If DOW does obtain funds to continue its program, children in the program face an
additiond danger in theyearsto come. A number of the children in the program are
goproaching age 18, and they will no longer qudify for placement in the program when they
become adults. Unfortunatdly, there are no community-based support programs for adults
with intellectud disabilitiesin Kosovo. Thus, children who reach adulthood may be returned
to Shtime as adults. Given their previous experiences of violence and trauma e the
inditution, a return to Shtime for these individuas would be devastating.  The experience
with this program demondrates the risks of creating isolated pockets of community-based
care rather than an integrated system that provides support to dl people with mental
disbilities.

d. Abusesat the Eldely Home

On our vigt in May 2001, adminigiration and &t at the Elderly Home in Prightina
reported ongoing problems in protecting their patients from sexud ause. In one particular
case, amae resdent of the home with no mental disability was known to be “forcing himsdlf
uport” those women who feared him and “ fooling” thase women who did not resst him.
While the adminigtration of the Elderly Home reported thet they could generdly protect
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women during the day, there was inadequate staff to ensure their sefety at night. At one
point, when the Stuation became unmanagegble, this patient was sent to the Shtime
inditution for one week as “punishment.”  Staff reported that his behavior subsequently
improved upon his return to the home, but the sexud harassment and abuse has since
resumed.

In December 2001, MDRI spoke with aformer staff member of the Elderly Home,
who believed that her termination was at least partidly mativated by her observationsand
reports of sexud and physicd abusein the facility. She described severd incidents of sexud
abuse. Inoneincident in May 2001, aresident of the facility was reported by staff to be
forcing ord sex upon a physicdly disabled young man. The Director was cdled, and the
adminigrative coundl subsequently made a decision to discharge this resdent, who
purportedly hed severe psychiatric difficulties which made him inappropriate for the fadility.
We dso learned that he had previoudy atempted to force himsdf on other resdents and
nursng seff. Despite the decison to discharge him, the offending resdent remained a the
fadlity, a least while the reporting staff member was il employed at the facility. Heis
believed to resde ill at the Elderly Home.

Theformer Elderly Home saff member reported another incident, in April 2001, in
which amde resdent of the facility solicited money from someone outsde the ingtitution for
the involuntary progtitution of afemae resident. Thiswoman hersdf reportedly complained
to the Director, as this had happened before, but nothing was done to address this abuse. The
former staff member tated that there were several witnesses to these and other incidents of
sexud abuse, but that staff and residents had been warned by the Director never to spesk of
these circumstances to outside authorities. This person aso stated that incidents of physica
violence were routindy ignored by the adminigtration.

3. Vulnerability of women and trauma survivors

Kosovo's socid care facilities and psychiatric wards are not safe places. In addition
to violaing the rights of patients, the lack of protections againg violence or sexud
exploitation undermines the function of psychiatric wards as a safe places to assst peoplein
need of acute mental hedth care.  Given the widespread experience of traumain the
population of Kosovo — due to the history of human rights abuse, the experience of war, and
the forced exile of much of the papulation'® — the lack of a safe place for people with mental
disahilities can be particularly damaging. Individuas who have suffered from trauma can be
eadly “retraumaized” by the experience of violence or exposure to the risk of violence.
Retraumatization can lead to greet suffering and to the exacerbation of symptoms of post-
traumatic stress. Staff at two psychiatric wards in Kosovo reported to MDRI thet they are
not equipped to provide specidized protection, counsding, or other services for peoplewho
have been subject to trauma.

The lack of protectionsin the mentd hedth system is particularly serious for women.
Women are espedidly susceptible to physical and sexud abuse within inditutionsin any
country. In Kosovo, the experience of violence and trauma among women is particularly
high since women were sngled out for abuse and rgpe during thewar. Women's groupsin

8 One study in 2000 estimated that over 17% of the Kosovar Albanian population exhibited sequellae
of trauma serious enough to be di agnosed as amentd disorder. B. Cardozo,et d., Mentd Hedth, Socia
Functioning, and Attitudes of Kosovar Albanians Following the War in Kosovo, 284 (5) Journa Of the
American Medica Association (2 August 2000).
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Kosovo aso report high rates of domestic violence. Caught between abuse in the family and
therisk of violence in psychiatric facilities, women with menta disabilities who experienced
traumamay have nowhere to turn.

Following the war, there was alarge influx of foreign ad to provide protection for
women, trauma assstance, and menta health counsdling in the community.  While these
programs may provide va uable services for the population as awhole, MDRI was not e to
identify any community-based trauma programs thet are especidly designed to reech out to
women with mentd disabilities  Indeed, UNMIK informationa materid provided to MDRI
states that some mgjor internationdly fundedtrauma programs were intended specificdly to
exdude women with “mentd disorders” A US psychiarist who studied trauma programsin
Kosovo observed that whenthe programs were planned, it was dmost universdly assumed
that people diagnosed with major mental disorders would be referred to the public mental
hedth sysem. Despite this, groups such as the Center for Protection of Women and
Children report that they are open to serving women with menta disabilities but they have
limited resources to do so.

Unfortunatdly, the public mental hedth systlem has not established linkages to
women's shelters or trauma services in the community and does not assist peqole in obtaining
such services upon discharge. MDRI investigators learned of one particularly troubling case
during MDRI’ s September 2000 vist to the Prishtina University Hospitd psychiatric ward
that exemplifiesthe lack of awareness or attention to trauma issues we observed. MDRI
invedtigatorsinterviewed a sixteenyear-dd girl whose entire family (five brothers and sgters
and both parents) had been killed during thewar. As an arphan, she was put up with friends
in her village and moved from home to home. Two weeks before MDRI’ svist, thisyoung
woman had been gang raped.  Shamed by the rape, she had no place to go and police brought
her to the psychiaric facility. The chief technician on the ward informed MDRI investigators
that she had received no trauma counsdling or assstance.  The only trestment she received
was asedative. There were no plansfor her return to the community. When MDRI
investigators asked whether this woman could be referred to ane of the many internationdly
fundedtrauma programsin Prishting, the chief technician on the ward said that he was
unaware of any such programs’®

The case of the sixteentyear-dd girl isnot unique.  Another woman weinterviewed
a Prishtina University Psychiatric Hospital in May 2001 was dso left without a needed
referra to trauma assistance and protection in the community. This woman reported to
MDRI that she was on the ward, in part, to escape her abusive husband. While she did not
want to remain at the hospitd, she said she was afraid to leave the ward to return home. She
complained that no one on the psychiatric ward would listen to her tell of her fears about
returning to her hushand. Each time she returned home she would be beaten again by her
husband, her psychiatric symptoms would return, and she would be readmitted to the

A year later, MDRI investigators inquired about the status of thiswoman. Staff on the ward
described the woman as* one of our success stories’ because she had married aman they said was “visiting
another patient on theward.” According to ward staff, she periodicaly had conflict with this man and his
family and had to return to the ward under such circumstances. This case reveds the lack of understanding by
ward staff of the complexities -- and possible dangers-- faced by women who leave the ingtitution and return to
an ungtablefamily situation. In another case, amenta health worker informed MDRI that he had arranged the
marriageof aformer patient. Thiswoman later had to beassisted out of her home by police after she was
subject to domestic abuse.
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psychiaric ward. She sad that ward staff provided her with no assstance in finding an
dternative place to stay or away to receive hdp when she left the facility.

Panning is needed to ensure that dl public menta hedth services are” trauma-
informed” %" Such programs recognize the widespread incidence of traumain the population
they serve. Evenif public mental hedth services are not specificdly tailored to provide
trauma-specific services, they should be prepared to identify services for peoplein the
community.2

B. Arbitrary delentionand guardianship

The mgority of people detained & Shtime and on the neuro-psychiatric wards of
hospitasin Kosovo are detained without regard to the existing laws of Kosovo or to
international human rights standards. This practice violates the protection againgt arbitrary
detention under Article 9 of the ICCPR. The falure to enforce Kosovo's own laws for
people with mentd disabilitiesis aform of discrimination under Article 23 of the ICCPR.

OSCE desarves credit for taking the initiative to draft anew civil commitment law to
protect against arbitrary detention?® and it has pressed UNMIK to enforce existing law.
UNMIK and the World Hedth Organization (WHO) aso contributed to the development of
this dreft legidation, which was the product of extensive discussions by a subgroup of
WHO's Task Force on Mentd Hedth. OSCE macke effortsto ensure that the draft legidation
conformsto international humean rights sandards. Unfortunately, by focusing narrowly on
the process for civil commitment, the draft legidation leaves out a number of essentiad
protections®® MDRI raised the need, for example, for agenera protection against
discrimination that would greetly assist people with mentd disabilities in avoiding
ingtitutionalization by protecting their right to live and work in sodiety &t large.?® MDRI was

2JTVIanxine Harrisand Roger D. Fdlot, Envisioning a Trauma:Informed Service System: A Vital

Paradigm Shift, in USING TRAUMA THEORY TO DESIGN SERVICE SYSTEMS : NEW DIRECTIONSFOR M ENTAL
HEALTH SERVICES 3 (Maxine Harris and Roger Fdlot eds., Spring 2001).

214, as.

2 OSCE submitted the draft regulation to UNMIK for review in 2001. UNMIK’s Office of the Legal
Advisor provided its comments and suggestionsin May 2002, and the draft is currently undergoing further
revisons.

*MDRI suggested that the new mental health legisiation add essential protections for rights within
ingtitutions, as recognized by international human rights law, such asthe right to refuse treatment and the right
to protection against improper seclusion and restraints. See, eg., MI Principle 11. These rights are now
commonly violated in Kosovo's menta health facilities and legidation is needed to prevent these abuses.

?°1n 2002, OSCE began drafting a proposed Omnibus Anti-discrimination Law that would protect
people with mental and physical disabilities. OSCE informs MDRI that this draft law will soon be sent to the
Government of Kosovo for further consideration. MDRI suggests that this draft legidation be thoroughly
reviewed by disability rights expertsto ensure that provisions needed to protect against disability discrimination
(such astheright to reasonable accommodation) are included.
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informed by members of the working group that the new legidation had to focus narrowly on
civil commitment.

One of the most important limitations of the draft menta hedth law isthat it does not
provide protections againg improper guardianship or arbitrary limitations on the recognition
of aperson’ slegd competence to make decisons about hisor her own life Despite MDRI’'s
efforts, neither UNMIK nor OSCE has challenged the de facto system of guardianship thet
grips people of their legd rights and leaves the directors of inditutions in charge of most
important life choices.

The draft law on divil commitment does not create protectionsin the guardianship
process. Falureto protect againg improper guardianship will creste aloopholein any new
cavil commitment law. Once aperson is placed under guardianship, the guardian can then
consant to “voluntary” commitment on behdf of the person who isto be detained.
Internationaly mandated legd protections in the guardianship process are absent. Theold
Kosovar guardianship law, which is currently gpplicable by default, failsto provide the
substantive and procedura protections required by internationa human rights sandards.
Guardianship decisons are currently made without the right to a hearing by an independent
authority; without the right to counsd to represent the expressed interest of the client; with no
requirement that a person’ s judgments, opinions, or desires be legdly respected and taken
into account; and with no protection againgt the gopointment of a guardian whose interests
arein dear conflict with those of his or her ward.

In the absence of legd standards, detention decisions on psychiatric wards of generd
hospitds are left to psychiarists or ward staff without independent dinica or judicd review.
In Gjakove, hospitd saff admitted thet invduntary admissons “should be done through the
courts, but the processistoo dow.” According to OSCE, “no law is used to govern the use of
detention/forced trestment in the hospita” psychiaric ward at Prishtina University Hospitd.
Despite the fact that this hospital has no secure areas and was not built to detain people
involuntarily, OSCE reports thet the mgority of people a the facility are involuntarily
detained. While wards are considered “open,” hospital saff reported to OSCE that the
practice of “chemicd restraints’ is used to detain people. Petients aso reported numerous
other techniques for kegping people in the indtitution, such as kegping patients money,
identification, or other important papers.

Asdescribed by the UN Magter Plan for Shtime, all individual s were detained
illegally as of September 2001. According to OSCE' s Review of the Crimina Justice System
(September 2001 — February 2002), “ The largest number of illegd detaineesin Kosovo
remains in the Sitime/Stimlje Ingtitute for the Mentaly Retarded.” Despite UNMIK’s own
Adminigrative Ingruction (2001) gtating thet no person can be detained in the indtitution
without a court order, illegd detentions continued as of May 2002. Those Shtime residents
whose detention had been reviewed and found to be unnecessary, and thereforeillegd, were
told that they were now legdly freeto leave, but were dso advised that they had no practicd
dternativesto surviva outsde the fadility. These individuas continue to reside a the fadility
on a“voluntary” basis. In the absence of community supports or less redtrictive dternatives
to long-term ingtitutionalization, individuas are given no red choice about detention in such
fadlities.

De facto guardianship by the director of an inditution creates dangerous conflicts of
interest. Under the law of the former Yugodavia, individuas were placed under the
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guardianship of Centersfor Socid Work. With many of these Centers now locatedoutsde
Kaosovo or no longer functioning, people a Shtime lack the legd right to meke choices. In
the absence of any other guardian, UNMIK recognizesthe de facto guardianship of the
inditution’s director for many basic life choices (e.g. determining who has the capecity to
exercise hisor her right to vote).

UNMIK has deferred to the Y ugodav-era guardianship law. Staff a Doctors of the
World (DOW) told MDRI that when they designed a program to remove children from
Shtime, they were told thet children had to remain under the authority of the ingtitution
because the guardianship law would create alega obstacle to their adoption or outplacement.
Asaof May 2002, UNICEF no longer interprets the law to create such an obstacle, but they
dill recognize the law as binding legd authority. Thus, there are now discussions of shifting
authority for the children under the law to the Centers for Socid Work.

While getting children out from under the authority of Shtime isimportant, the rights
of people with menta disabilities will not be effectively protected aslong as UN authorities
defer to the Yugodav guardianship law. Under the legd framework of Kosovo, a
discriminatory Y ugodaveralaw need not be enforced. Asapracticad métter, the Yugoda+
eraguardianship law is dready ignored for many other purposes. UNMIK should no longer
defer to thislaw as an obstacle to protecting the rights of children to outplacement from
Shtime.

C. Reinforcing segregated services

International experience has demondirated that large, custodia facilities for people
with intellectud or psychiatric disabilities are not suiteble environments for rehebilitation.”
Behind the closed doors of these facilities, in every part of the world, serious humean rights
abuses are common.?®  Asaresult of these findings, there has been a shift from ingtitution-
basad to community-based care for people with menta disabilities in many countries of the

%" |n Eastern Europe, where thereis along history of reliance on intitutions, the transition to
community servicesis particularly chalenging. Despite this, successful models of reform exist. In addition to
providing better care, the move to community integration makes sense from an economic aswell asahuman
rights perspective. See The World Bank, M OVING FROM RESIDENTIAL INSTITUTION TO COMMUNITY-BASED
SERVICESIN EASTERN EUROPE AND THE FORMER SOVIET UNION4 (April 1999).

% as part of the Decade for Disabled Persons from 1983 to 1992, the UN Human Rights Commission
appointed two special rapporteurs, Leandro Despouy and Ericarlrene Daes, who documented aworldwide
pattern of abuse. United Nations, Economic and Socia Council, Commisson on Human Rights, Sub-
Commission on Prevention of Discrimination and Protection of Minorities, HUMAN RIGHTSAND DISABILITY,
U.N. Doc. E/CN.4/Sub.2/1991/31 (prepared by Leandro Despouy) [hereinafter Despouy Report]. United
Nations, Economic and Socid Council, Commission on Human Rights, Sub-Commission on Prevention of
Discrimination and Protection of Minorities, PRINCIPLES, GUIDELINES, AND GUARANTEES FOR THE PROTECTION
OF PERSONS DETAINED ON GROUNDSOF M ENTAL ILL-HEALTH OR SUFFERING FROM M ENTAL DISORDER, U.N.
Doc. E/CN.4/Sub.2/1983/17 (prepared by Ericalrene Daes)[hereinafter Daes Report]. Independent non-
governmenta organizations have aso documented human rights abusesin a number of countries. See, eg.
Mental Disability Rights International, HUMAN RGHTS & M ENTAL HEALTH: M EX1CO(2000), Mental Disability
Rights International, CHILDREN IN RUSSIA’S INSTITUTIONS: HUMAN RIGHTS AND OPPORTUNITIESFOR REFORM
(1999), Mental Disability Rights International, HUMAN RGHTS & MENTAL HEALTH: HUNGARY (1997), Menta
Disahility Rights International, HUMAN RIGHTS & MENTAL HEALTH: URUGUAY (1995). SEE:  AMNESTY
INTERNATIONAL URGENT ACTION ON BULGARIA AT HTTP:/M/WW.AMNESTY.ORG|. SeeALSO LOS DERECHOS
HUMANOSDE LAS PERSONAS CON DISCAPACIDAD (compiled by Rodrigo Jimenez, 1996).
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world.? With appropriate support in the community, the vast mgority of people— even with
the mogt serious mentd disabilities — can experience great improvements in qudity of life
through the creetion of community-based services. Safe and effective trangition from
inditutions to the community requires the cregtion of community services and support
systems™ Effective community-based programs must be responsive to individua choice of
the service user.3! In recent years, programs built on a“recovery model” that emphasize non
professiona peer support have proven to be an effective and rdaively low cost way to
provide community-based services for many people.®?

In recent years, internationa human rights law has come to recognize that community
integration isnot just good palicy — it isarecognized right. The UN’s Standard Rules on the
Equdization of Opportunities for People with Disabilities recognizes the right of al people
with disabilitiesto full participationin society. M1 Principle 3 establishesthet “[e]very
person with mentd illness shdl have the right to live and work, asfar as possible, in the
community.” The United Nations Committee on Economic, Socid, and Culturd Rights hes
adopted Generd Comment 5, which dates that, to protect againgt discrimination,
governments must adopt policies to “enable persons with disahilities to live an integrated,
df-determined and independent life”*

A number of different UN programsin Kosovo have adopted the stated godls of
promating community integration for people with disahilities. The World Hedth
Organization (WHO), together with aworking group of Kosovar menta hedlth professonds,
has devel oped a sophigticated program for menta hedlth system reform. This vauable
program, now operated by the Kosovar Minidgtry of Hedth, is unfortunately limited in scope.
Even if fully funded over the next eight years, the program is designed to serve only a
meaximum of 140 people in supported living arangements. While alarger group of people
will be sarved through in-home care, the program will meet the needs of only asmall fraction
of an esimated 40,000 individuals with mentd dissbilities in Kosovo.3*

The most dgnificant limitation of the WHO/Minigry of Hedth planisthat it entirdly
leaves out the population of people with intellectud disabilities (at least 1% of the population
of Kosovo). Apart from afew isolated programs® no other UNMIK or Kosovo government

2 ge eg., World Heath Organization, M ENTAL HEALTH IN EUROPE; 10 YEARS ON (1985).
% World Headlth Organization, Treatment of Mental Disorders: A Review of Effectiveness 131 (1993).
3| oren Mosher and Lorenzo Burti, COMMUNITY M ENTAL HEALTH: A PRACTICAL GUIDE (1994).

5ee e.g., William Anthony, "Recovery From Mental lliness: The Guiding Vision Of The Mental Health
Service System In The 1990s." 16 PSYCHOSOCIAL REHABILITATION JOURNAL 21 (1993).

% General Comment No. 5 (1994) on Persons with Disabilities, Report on the Terth and Eleventh
Sessions U.N. ESCOR 1995, Supp. No. 2 [according to U.N. Doc. E/1995/22/Corr.1-E/C.12/1994/20/Corr.1], at
102, 115, U.N. Doc. E/1995/22-E/C.12/1994/20 (1995) [hereinafter General Comment 5].

¥This number is a conservative estimate based on demographics from around the world — assuming
that & least 1% of the population haveintellectua disabilitiesand 1% of the population has psychiatric
disabilities. Given the widespread violence and trauma experienced by the population of Kosovo, the actua
number of people with psychiatric disabilitiesis probably much higher.

% |n September 2001, MDRI learned of anumber of important special education programs being
designed to assigt children with intellectud disabilitiesto go to maingtream schools. Such programs, while
vauablein themsdves, can dso form part of acommunity-based system of support for children and families of
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Minigry is planning for the creation of community-based support systems for people with
intdlectud disbilities. Current programs assume thet the smal number of individuas now
living in inditutions will remain segregated from society. The grester number of such people
will remain dloistered with families who will receive no assistance or support.

When internationd support for Kosovo was & its height, immediatdly after the war,
theinitial focus was on refurbishing Shtime rather than immediate support for community
dterndivesfor itsresdents. Early support for advocacy by people with mentd discbilities
family organizations, and other naturd dlies of reform would have greetly aided the reform
process. Internationad humanitarian assstance, development aid, and civil society support
programs represented rare opportunities to promote community integration. Those
opportunities may now be log if an ambitious and sustaingble program for reform is not
developed while internationa support for Kosovo remains available.

Norcross programs a Shtime were origindly intended to provideemergency
assstance to end the horrendous physica conditionsin the facility. That assstance probably
saved many lives and some support to end lifethreatening dangers at Shitime was clearly
needed. Y et the assistance was aso used to bolster a*“Magter Plan” developed by UNMIK
that assumed the facility would remain the cornerstone of a system of indtitution-based
savices for people with intdlectud disabilities. While children were immediately moved
out of Shtime and placed into group homes, theinternationad community unfortunately did
not support asimilar goproach to asss adults from Shtime capable of living in the
community.®” What started as essential emergency assistance a Shtime became the first
phase in the support of a segregated service system that would influence policy inthe yearsto
come.

In autumn 2001, a “Deinditutiondization Team” made up of UN personnd and staff
a Shtime found that the mgjority of people a Shtime have no medica need for

children with mental disabilities.

*®From early on, UNMIK and WHO partnered with an organization caled Menkos. This organization
was run by professionals and had afocus on the cregtion of income-generating projects. 1t did not seeitself as
an advocacy organization. While the Director of Menkostold MDRI that it was a“ partnership” of professionas
with users of mental hedlth services, former Menkos staff and board members reported to MDRI that names of
both staff and patients were used without their knowledge and permissionin itsmembership registry and that
therewasnever any real commitment to leadership by people with mentd disabilities.

%" The group home program established by Doctors of the World in Kosovo isamodel that
demongtrates how people from Shtime can be rapidly integrated into the community. In this program, problems
of sigma or ethnic division, often described as obstacles to integrating the population of Shtimein to the
community, were overcome. Unfortunately, the cregtion of one“idand” of community carerather than a
complete system of services rendersthis an expensive model of services. A supported foster care or subgtitute
family program would have been preferable for these children-- since dl children need to grow up in afamily-
like environment. This mode might also have been less expensive. Mogt adults at Shtime would benefit from
group homes, family support programs, or supported independent living arrangements.

38 \When MDRI investigators interviewed the UNMIK Director of Ingtitutionsin May 2002 and asked
himwhy UNMIK was supporting new investments in Shtime rather than community aternativesfor its
residents, he explained that he was merely implementing a policy to support Shtime that had already been made
before he arrived in Kosovo.  Onee the plan was established to rely on Shtime to support for people with
intellectua disabilities, he explained, additional investmentsin building up the facility were essential.
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inditutiondization. According to UNMIK authorities, many of the people a Shtime are
“socid patients’ who have only minor disahilities and reside at the facility because they have
no place dseto go. Despite the findings of the Deinditutiondization team, UNMIK is now
planning a new phase in the rehabilitation of Shtime. UNMIK  has requested funds from the
Dutch government and other fundersto refurbish the fecility.

The UN's Magter Plan for Shitime cdls for the inditution to be reduced in size but to
remain permanently as an inditution for people with intellectud disahilities. People with
psychiatric disabilities are supposed to be removed from the facility by the
“Deinditutiondization Team.” In the aosence of planning for community sarvices, the only
peopdewho qudify for outplacement are the amdl number of individuaswith family
members who can support them without any public assistance.® For most people a Shtime,
there is no hope of returning to the community in the near future.

UNMIK has declared a“no new admisson” policy a Shtime, but this policy may be
untenable in the absence of adequate planning for community-based services. Both gaff at
Shtime and UNMIK authorities report of a constant pressure to place people in the facility
who have no place dse to go.*® In the absence of any community-based aternatives for
people with intellectud disabilities, there are dready great pressures for new placementsin
Shtime, and this problem will only get larger as the internationdl community reclices funding
in Kosovo. The UNMIK Heed of Ingtitutions reported to MDRI that, when the internationd
community withdraws its participation in the mental hedth and socid sarvice sysem of
Kosovo, he expects “the gates to open” and an increase in the population of theinditution to
itsfull cgpacity of dmost 300 beds. The Director of WHO concursin this andyss and goes
further. According to her, there “there will soon be aneed for two inditutions like Shtime”
given the lack of community-based services for people with mentd discbilities  To avoid
this outcome, MDRI cdls on UNMIK, the Dutch government, and other internationd funders
to indgt that current and future internationd assistance be used to support community
integration for Shtime's residents*

D. Rignht tocitizen participation

For ademocratic sysem of government to operate effectively, ditizens must be able to
act publicly to demand enforcement of their rights and their share of limited resources.
People with mentd disabilities, subject to systematic discrimination, abuse, segregation from
society, and economic margindization, have not had the opportunity to demand enforcement
of their rightsin Kasovo. The UN’s Standard Rules recognize the right of people with
disabilitiesto participate in policy-meking and planning (Rule 14), legidation (Rule 15),
economic policies (Rule 16), and program implantation (Rules 2 and 3). Rule 18 of the

%9 The exclusive reliance on family support in the official plans for community mental heaith leaves
women in aparticularly vulnerable position. Many women we interviewed at Shtime and the psychiatric wards
of general hospitals reported that they were placed in the psychiatric ingtitution by family members. Intwo
cases, we interviewed women who had been abused at home and in the psychiatric facility and were forced to
decide between two unsafe options.

“*Norcross staff reported to MDRI in September 2001 that, in the absence of resourcesto assist people
with acute mental heelth care needs at psychiatric wards of generdl hospitals, Shtime is occasionally forced to
admit people for acute care— arole for which it is not equipped.

“'MDRI does not oppose the use of international funds to end conditionsthat areimminently
dangerous or lifethreatening at any ingtitution. UNMIK should avoid capital investmentsin ingtitutions.
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Standard Rules makes dear that token participation by afew individuds with dissbilities is
not sufficient. Organizations meade up of people with disabilities that are representative of the

stakeholder group aso have aright to participate.

At the onset of post-war internationd involvement in the mental hedlth reform process
in Kosovo, there was no initid investment in training of people with menta disahilities and
family members as activists, and there was no support for the creation of mental disability
advocacy organizations. Asapracticad matter, such programs would have heped establish
vaueble partnersin reform.  To dete, thereis no organization in Kosovo led by persons with
mentd disabilities, nor have such stakeholders been integrated into policy developmert,
human rights advocacy, service implementation, or legidative reform.

From early on, UNMIK and WHO partnered with an organization called Menkos,
which UNMIK and WHO authorities often describe asa* consumer” or “user” group. In
practice, this organization is run by professonds for the purpose of creeting income-
generating projects. As described by its own Director, the chief technician a Prishtina
Generd Hospitd's psychiaric ward, the organization does not see itsdf as an advocacy
organization. While the Director of Menkos has told MDRI thet it isa“ partnership” of
professionas with users of menta hedth services, former Menkaos staff and board members
reported to MDRI that names of both staff and patients have been used without their
knowledge and permisson in the organization’s membership registry and that there has never
been any red commitment to leedership by people with mentd disabilities.

While UNMIK has crested a Disghility Council to promote participation in policy
meaking by people with physicd disabilities, people with psychiaric or intdlectud disabilities
have not been represented. According to the heed of Handikos, the mgjor physicd disability
rights group, he was told by akey UNMIK officid that people with mental disabilitiesneed
not be represented on the Council. In place of stakeholders with a psychiatric disability,
UNMIK and WHO have consulted with Menkos. When a codlition of disability actividts,
aong with the Danish SIND organization, presented findings of a human rightsinvestigetion
in Shtimeto UNMIK’ s Disability Council, they were again told that this metter had no
relevance to adisability advisory body. UNMIK deferred judgment to the Director of
Menkos, who sad that “mentd illnessis an iliness and not a disability.” Exdusion of the
concerns of people with psychiatric disabilities not only violates the Standard Rules, it
congtitutes a form of discrimination under article 26 of the ICCPR.

In order to do more than supeficidly adhere to the Standard Rules, the United
Nations should provide financid support and training to people with mentd disabilities and
their family members to create such dvic organizations. While UNMIK has provided
support for organizations run by menta hedth professonds, it has not provided support for
organizations run by people with menta disabilities Immediate support for advocacy by
people with menta disabilities is needed.
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1.  Conclusons Toward a Broader International Response

UNMIK desarves credit for responding quickly to an immediate crigs following the
war in Kosovo a atime when hundreds of people in psychiatric facilities faced life-
threatening conditions. While UNMIK organized an effective reponse to the medical
emergency, it did not creete aframework to protect the human rights of people detained in
inditutions.  The high level of internationd interest and financid support for Kasovo in the
immediate aftermath d the war provided an opportunity for fundamentally reshgping
Kosovo's mentd hedlth system, supporting advocacy by people with mentd disabilities and
their dlies, and creating enforcegble legd rights for this population.

UNMIK should now commit itsdlf to raising the funds necessary to protect the rights
of people with mentd disabilities and promote their full participation in society.  With or
without internetiond financia support, UNMIK musgt take immediate action to create a
systemn of accountability to ensure the protection of people with mentd disabilities from
violence and sxud abuse within inditutions.

Thefalure of UNMIK and other specidized UN agencies to comply with
international human rights laws and sandardsis particularly distur bing, given the atention
directed to thisissue by the UN Human Rights Commission in recent years. In April 2000,
the United Nations Human Rights Commisson cdled for increased internationd attention to
the human rights of people with disahilities— especidly women, children, and people with
developmental and psychiatric disabilities** The Commission cdled on governments to
improve their reporting on compliance with their obligations to people with disabilities under
United Nations human rightsinstruments. ™ Most importantly, it called on the Secretary-
Gengd of the United NationsAto maintain the integrity of programmes within the United
Nations system rdaing to persons with disghilities...in order to promote the rights and the
equaization of opportunities and full indluson within sodeties of persons with disgbilities”
In April 2002, the Human Rights Commisson specificaly caled on UN agenciesand
internationa development organizations to comply with internationd instruments, and it
asked the UN Secretary Generd to report on their enforcement.

In November 2001, the UN Generd Assembly voted to create an ad hoc committee to
begin work drafting a specidized new human rights convention for people with disahilities
Despite existing intermetiona human rights protections, the Generd Assembly observed that
dobd efforts, to-date, had “not been sufficient to promote full and effective participation and
opportunities for persons with disabilities in economic, socid, culturd and paliticdlife...” 44

Thisreport strongly reinforces the findings of the UN Generd Assembly. A
specidized new disability rights convention would provide the oversight of internationa
agencies and governments necessary to help prevent these kinds of abusesin the future.

It is our hope that we need not wait for the adoption of anew disability rights convention,
however. The UN's own specidized agencies should take immediate action to bring about

42Para 13.
43Parall.

44 UN Generd Assembly Resolution 56/119b, November 28, 2001, UN Doc. A/C.3/56/L.67/Rev. 1,
Preamble.
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the enforcement of human rights for people with mentd disdlitiesin dl their programsin
Kosovo. We cdl on the UN Secretary Generd to report on the Situation in Kosovo and to
take immediate action to bring an end to the human rights abuses againg people with menta
disbilities
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V. Recommendations
MDRI callson the UN Secretary General to direct UNMIK to:

Act immediately to protect people detained in ingtitutions from further violence or
sexud abuse, create safeliving conditions, and separate abusers from patients;
Create a system of human rights over sight and accountability to ensure rights
enforcement in indtitutions and community-based programs; this should include the
creation of amechaniam to investigate abuse that will protect the privacy and sefety

of witnesses and victims,

Establish a compr ehensive plan to create community-based ser vices for people
with mental disabilities thet (1) does not exdude people with intdlectud disabilities

(2) provides sarvices for people now detained in inditutions who are cgpable of living

in the community (3) builds on the support of Kasovar non-governmenta
organizetions and families and (4) creates independent community supports for
individuas without families or with abusive family stuaions;

Createatime-table for the closure of Shtimeas soon as community-based
aternatives can be cregted for its resdents;

Ensure participation by organizations of people with mental disabilitiesin pdlicy-
meking, human rights advocacy, and program implementation through the creation of
targeted outreach training, and civil society support programs for people with
dissbilities and their families,

Report to the UN Human Rights Commission on steps taken to end abuses
against people with mental disabilitiesin K osovo, in accordance with the Human
Rights Commission’s April 2002 resolution cdling on the Secretary Generd to report

on the enforcement of internationa human rights for people with disabilities by UN
agencies.

MDRI would be pleased to provide technicd assstance to the United Nations and Kosovo
government authorities in developing programs to implement these recommendations.

Detailed Recommendations

A. Tointernational relief and assstance agencies:

Adopt voluntary reporting requirements to ensure that saff who observe human
rights abusesagaing patients report it within their own organization and to
gppropriate public authorities. Protocols should be established to ensure thet action is
taken to investigate alegations and prevent further abuses when they are reported.

I ncor porate human rights over sight, monitoring, and enfor cement programsinto
the design of both ingtitutional and community-based programs.  Internationd
organizations must take proactive steps to be prepared to operate within a context in
which domestic laws b not provide adequate human rights protections for people

with mentd disabilities Funds should be st asde to train both locd and

internationa staff in basic measuresto protect and prevent humanrightsabuses.  The
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involvement of people with mentd disabilities experienced with human rights
advocacy would ad in the design and implementation of effective rights enforcement

programs.
B. To the Dutch Government and other international funders:

Shift funds from refur bishing Shtime to community alter natives — Internationa
funders should ingst that UNMIK and the Kosovar Minidtries of Hedlth and Welfare
shift existing assstance funding away from fixing up inditutions. While some
funding is needed to end conditions that are imminently dangerousin ingtitutions,

most internationa funds should be usad to create community housing and supportive
savices to promote the community integration of people with mentd disabilities
Funds should dso be set aside to ensure the creetion of human rights oversght and
enforcement systems.

Support advocacy by Kosovar activists with mental disabilitiesand ther allies—

All foreign assstlance programs should comply with the UN Standard Rules on
Equdization of Opportunities, which require stakeholder participetion in program
planning and implementation. 1N asodiety in which independent advocacy by people
with mentd disgbilities does not yet exit, there should be a priority on the training of
activigs and the support of new advocacy organizationsled by people with mentad
disghilities Support for organizations made up of family members of people with
dissbilitiesis dso necessary. Investment in these non-governmenta organizations
(NGO's) will provide degply committed and low-cost partners who will gregtly ad in
the development of effective, culturdly gppropriate, and sustaingble programs.

C. To the United States Gover nment:

Earmark USAID fundsfor the human rights of people with mental disabilities—
Section 504 of the Federa Rehabilitation Act requires that dl US government programs be
fully accessble to people with menta and physical disabilities. The US Agency for
International Development (USAID) currently has a non-binding “Policy Guidance on
Disahility and Development” that saysdl internationd assistance programs should be open to
people with disabilities. The existence of the abuses documented in this report demongtrates
that current human rights and civil society programs have not reached people with menta
disabilities. While the USAID has invested extensive funds in human rights, civil society,
and rule of law, these programs are inaccessible to mogt people with mental disabilities.
These programs will remain inaccessible until outreach programs are targeted to ensure the
indusion of this populaion and to accommodate their needs.  Thus, the US Congress should
require USAID to st aside funds for training and support of disability advocacy
organizaions.

US Department of State should report on abusesagaing people with disabilitiesin

K 0sovo — The US Department of States should include an overview of the human rights
abuses now taking place againgt people with mentd disabilitiesin its Annua Reports on
Country Practices that document humean rights abusesin every country.

D. To UNMIK and the Government of K osovo:

Protect the safety of people detained in ingtitutions - UNMIK and the new
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Government of Kasovo should take immediate action to protect the safety of people
detained a Shtime, the Elderly Home, and the psychiatric wards of generd hospitals
in Kosovo. A response to the problems of physica abuse and sexud violencein
inditutions cannot wait until new internationa funds are raised or until new
community-based dternatives to inditutions are created. Authorities a Shtime must
identify abusers and keep patients with arecord of abuse awvay from otherswho are
vulnerable. Authorities should recognize that women are particularly vulnerable to
abusein inditutions, but the existence of abuse should not be used as an excuse to
lock up or isolate women. Indtitutions must guarantee safe living areas for dl
inditutiondized persons consgstent with the right to live in the leest restrictive
environment.

Establish independent investigation, over sight, and enfor cement mechanisms to
protect rights - UNMIK should immediately establish mechanismsto investigate
dlegations of abuse in inditutions and in community-based programs serving people

with mentd disgbilities.  These mechaniams must recognize that individuas reporting
abuses by gtaff or other patients may be at risk of reprisds by these individuas.
Therefore, policies and procedures must be established thet protect individuas

reporting abuse from being subject to further abuse during the investigation and
aftewards. UNMIK should establish an oversight body thet is independent of mentd
hedth and socid wefare authorities. Crimind judtice authorities should investigate
dlegations of abuse identified by this oversght body or from other sources.

The oversght body should be empowered to investigate abuses and conduct
unannounced visits with full accessto wards and petient records. Non-governmental
advocacy groups— particularly with representation by women' s rights organizations —
should be induded in this oversght body.  People with mentd disabilities and other
former patients, particularly women, should be trained as investigators, these
individuas have unique abilitiesto  understand and gain the trust of individuds
Subject to abuse.

Improve use of existing staff and hire staff asnecessary - At Shtime and in the
psychiatric wards of genera hospitas additiona staff is needed to ensure adequate
care and safety. At both indtitutions, we observed staff Sitting in goups and not
actively engaged in patient care. Training and oversght is needed to ensure that
current staff is actively engeged in asssting patients. Staff not complying with job
requirements should be removed.  If necessary, UNMIK must be willing to raise
sdariesto hire qudified professonds. Specidids in the care and assstance of people
with intellectud disabilities are essentid.

Create “traumainformed” services - Given Kosovo'shigory of violence,
combined with alack of protection againg physical and sexud abuses within
inditutions, service providers should assume that alarge percentage of peoplein
inditutions have been subject to trauma.  The deprivation of control over basic
decisonsof living, lack of privacy, contact with former abusers, or even association
with the location in which previous abuse has occurred, can cause psychologicaly
damaging “retraumatization”. Retraumdtizetion is the simulaion of traumétic
fedings associaed with prior violence or other extremdy stressful events.  This
experience can cause great suffering and can compound pre-existing pogt-traumetic
dress, dissociation, and other psychologica or sometic conditions.
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All inpatient and community services should be desgned to protect againgt practices
that may cause retraumatization. Both Kosovar and internationd staff should be
sengtized to these dangers and trained to respect the choices of peoplein their care.
Linkages should be established between public mental hedth services and trauma
programsin the community o thet people detained in indtitutions can receive care

and assistlance from community-based counsding and trauma programs. Community-
based trauma programs should cregte necessary accommodations to assst people with
psychiatric or intelectud disabilities in the community insteed of referring them to
inditutions

Create a comprehensive system of community services and support systems—
The Minigries of Hedlth and Socid Welfare should collaborate on the creation of
plans to establish and finance a community-based service and support system for all
people with disabilities. The community systlem must include support for people with
intelectud disabilities aswell as people with psychiaric disabilities. The sygtem

should plan for the community integration of people now detained in inditutions, and

it should meet the neads of people with mentd disahilities now living on their own or

in families

Community service programs should indude supported housing and supported
employment.  The community system should provide dternatives for women and
men who have no family or who cannot live with their families because of a past
experience of abuse or for other reasons. It is particularly important to cregte
independent living Stuations or Sngle-sex living Situations for women who have been
subject to sexud abuse. Community placements should aso ensure that women can
remain with their children.

Independent monitoring programs must be established to ensure quality of careand
rights enforcement in community programs.

Set atimetable for the closure of Shtime— Shtime is ingppropriate, unhedthy, and
dangerous for dl itsresidents. The same funds now sought from the Dutch
government to rehabilitate the institution should be used ingteed to creste community-
basad housing for Shtime s population.  People now residing a Shtime should be
guaranteed safe, supported community services before the facility isclosed. A
timetable should be established for the trandfer of Shitime' s entire populaion to
community-based services.

A number of individuasin Kasovo will need inpatient care.  Once sfety precautions
have been established in psychiatric wards of generd hospitds, these facilities should
be used to provide short-term acute care. Long-term care for people with psychiatric
or intellectud disabilities should take place in facilities that are as smdl and home-
like as possible. Such care should bein the leedt redtrictive setting suitable to the
individuals hedlth needs and the safety of others.

Build on existing “natural supports’ in the community, including peer support
and non-gover nmental organizations - Given the shortage of trained professonds
in Kosovo, and the lack of sugtainable funds for important programs, the community
system should rely heavily on exidting support sysems in Kosovar society.  This
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includes training and assistance for peer-support programs to involve consumersin
the delivery of services. Families should aso receive support to assist relatives with
mentd discbilities

Create a system of family support and foster carefor children with disabilities,
and continue funding existing programs— UNMIK and UNICEF should continue
funding for two group homes administered by Dactors of the World to ensure that
these children are not returned to Shtime. The current program should be made
independent of Shtime as soon as possble. UNMIK and the Ministries of Hedth and
Wdfare should begin planning immediately for the cregtion d afamily support
program to prevent further aandonment of children with disabilities UNMIK and

the government of Kosovo should dso begin planning for the creation of a supported
foder care sysem that will include children with disabilities.

Support participation by people with mental disabilities and families -

The UN Generd Assembly’s resolution, “ Standard Rules on the Equdization of
People with Disabilities” (Standard Rules) recognizes thet people with mental
disabilities have aright to participate in human rights advocacy, policy-meking and
program implementation regarding matters thet affect ther lives. In order for
meaningful participation to be possible, authorities mugt invest in training and
support for individuas with menta disabilities and organizations made up of people
with mentd disghilities Groups made up of people with different disabilities
(physicd, mentd and sensory disabilities), such as Handikos, can serve as vauable
partners. Support for advocacy by people with mentd disabilities is also essantid.
While not a subdtitute for the direct involvement of people with disdbilities,
authorities should aso support advocacy by families of people with disabilities,

Internationaly funded civil society, rule of law, and human rights programs should
enaure the incluson of people with disabilities Full indusion and accessto such
programs for people with mentd disabilities will require the creation of targeted
outreach programs designed to accommodate the specia needs of individuaswith
mentd disabilities.

Adopt comprehensive anti-discrimination legidation that protects the rights of
people with menta and physcd disabilities. Asthe UN Committee on Economic,
Socid and Culturd Rights Generd Comment 5 dtates, such legidation should not
only provide persons with disahilitieswith judicid remedies asfar as possible and
gopropriate but aso provide for socid-palicy programmes which enable persons with
disshilities to live an integrated seif-determined and independent life.”*

Do not let stigma based on disability or ethnicity stand in the way of community
integration — Various UN agencies have pointed to stigma againgt people with mental
disabilities as an excuse for not induding this population in community programs.

UN Agencies have dso stated that people who are ethnicdly Serbiancannot be
integrated into Kosovar society. The Doctors of the World program thet has

integrated ethnicaly Serbian children from Shtime into community ifein a Serbian
enclave demondrates thet stigma based on disability and ethnicity can be overcome.
The anti-discrimination law of Kasovo should prohibit the exdusion of people with

5 Genera Comment 5, para.16.
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disabilities from community programs basad on sigma, disability, or ethnic origin.
Specid accommodations will need to be crested to overcome these barriers — asthey
arein any sodiety in theworld.

Establish legal protections against arbitrary detention and coer cive treatment —
OSCE has drafted legidation thet would protect againgt arbitrary civil commitment.

It is essentid thet this legidation provide the procedurd protections required under
internationa humean rights law, indluding a right to review by an independent judicid
authority, aright to represertation by counsd, and aright to goped to ahigher court.
(See MI Principles 15-17.)  Under internationd law, detention in apsychiaric facility
does not entail the forfeiture of dl other rights. Thus, the right to make choices about
trestment shoud be recognized even for people who have been involuntarily detained.
Legidation should provide an independent right to refuse trestment.

Protectionsagainst improper guardianship should be established — Protections
againd the deprivation of liberty or coercive treetment can be circumvented unless
thereis dso an effective law to protect againgt the improper use of guardianship.
Under internationd law, people with mental disabilities have the same rights as other
catizens. Thus, guardianship shauld be limited only to those activities for which an
individud isfound to be mentaly incompetent. Given the lack of atorneysin

Kaosovo, civil commitment and guardianship legidation should permit representation
by specidly trained and licensad lay advocates. Funds should be set aside to provide
training for such counsd. UNMIK authorities should not recognize Y ugodav-era
legidation providing Centers for Socid work with guardianship authority without the
provison of full protections required by international human rights law.
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Appendix: Relevant International Human Rights Law

As the effective government authority in Kasovo, the United Nationsis under an
obligation to people with menta disahilities to ensure thet their basic rights are protected
under such conventions as the International Covenant on Civil and Politica Rights (ICCPR),
the Internationa Covenant on Economic, Sodid, and Culturd Rights (ICESCR), and the
European Convention on Human Rights (ECHR)*  The United Nations General Assembly
has dso adopted a number of guiddines on the minimum human rights protections due
people with mental and physicd disahilities. People detained or recaiving trestment in
menta hedth facilities are protected by the “Principles for the Protection of Personswith
Mental liness and the Improvement of Mental Hedlth Care” (the“MI Principles).”” The UN
“Declaration on the Rights of Personswith Mental Retardation” especidly protects people
with intdlectud disdbilities All people with disabilities are protected by the “ Standard Rules
on Equdization of Opportunities for Personswith Disabilities” which protects the right to
full participation in dl forms of community life

This report finds that UNMIK has failed to abide by its obligations under internationa
conventions or by the UN Genera Assembly standards to which it holds other nations.

A. Obligation to protect rightsin ingtitutions

Internationa human rights law creates a number of obligationsto protect rightsin
inditutions. Theleve of suffering caused by such trestment over the course of along
detention easily amounts to “inhuman and degrading trestment” in violaion of Artide 7 of
the ICCPR and article 3 of the ECHR.  Detention may <o violate the “inherent right to life”
as protected by Article 6 of the ICCPR and Article 2 of the ECHR. Thelack of protections
againg physcd and sexud abusein other socid care fadilities and in the psychiatric wards of
generd hospitals do violates articles 6 and 7 of the ICCPR and articles 3 and 2 of the
ECHR.

Protections againgt inhuman and degrading trestment under international human
rights law are internationaly recognized as the most fundamentd rights. Under Article 4 of
the ICCPR, the full enforcement of these rights cannot be limited or delayed under any
circumstance— even in a“time of public emergency which threstens the life of the nation.”
Thus, even in the political chaos that characterizes the post-conflict society of Kosovo,

4 For an overview of theinternational human rights of people with menta disabilities under
international human rights law, see Eric Rosentha and Clarence Sundram, “ The Role of Internationa Human
Rightsin Domestic Mental Hedlth Legidation,” a study commissioned by the World Hedth Organization,
submitted April 2002. The World Hedlth Organization has committed to publishing this article on their website.
Until that time, the articleis available from MDRI.

4" GA.Res 46/119, 46 U.N. GAOR Supp. (No. 49) Annex at 188192, U.N. Doc. A/46/49 (1991).
Citation to the M1 Principles does not reflect an endorsement of these principlesasamode of internationa law.
The Ml Principles have been subject to criticism by groups such asthe World Network of Users and Survivors
of Psychiatry for their inadequate protections against coercive trestment. See Eric Rosenthd & Clarence
Sundram, Recognizing Exigting Rights and Crafting New Ones: Tools for Drafting Human Rights Instruments
for People with Mental Disahilities,in DIFFERENT BUT EQUAL (Oxford Univerdty Press, Lawrence Gostin and
Harold Koh, eds., in press 2002) (discussing recent critiques of the M1 Principles). For an overview of the Ml
Principles and their use in interpreting human rights conventions, see Eric Rosenthal & Leonard S. Rubengtein,
International Human Rights Advocacy under the“ Principlesfor the Protection of Personswith Mental 1liness
16INT'L J. L. & PSYCHIATRY 257 (1993).
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UNMIK isunder an obligation to ensure that inhuman and degrading conditions are brought
to animmediate end. The lack of financesis no excuse for inaction. Asthe entity
respongble for rule of law in Kosovo, UNMIK must immediatey provide the funds to protect
basic rights of dl people who are protected by the ICCPR, including peopledetainedin
psychiatric facilities.

Internationa human rights law does not necessarily require UNMIK to spend
resources fixing up afacility. Internationa law recognizes the right to protection against
arbitrary or improper detention.  Article 9 of the ICCPR protects “the right to liberty and
security of the person” including a protection againg arbitrary detention.  Article 5 of the
ECHR provides amilar rights. The European Court of Human Rightshas determined that
individuas can only be detained in an inditution after review by an independent authority
that demondrates people meet required minimum standards for detention. These standards
must be set down under law. The M1 Principles sat forth a number of detailed procedura
protections againg arbitrary detention (Principles 15-17). Asthe Organization on Security
and Cooperation in Europe (OSCE) has determined, al detentions & Shtime have been made
without procedurd protections and withaut compliance with the operative law of Kosovo. As
such, detention at Shtime condtitutes arbitrary detention in violation of article 9 of the ICCPR
and article 5 of the ECHR.

While psychiatric wards of generd hospitals are theoreticaly open (and some patients
do come and go fredy from some facilities), the use of coercion to kegp people on these
wards dso violates aticle 9 of the ICCPR and article 5 of the ECHR. The practice of
“chemicd redraints’ — the use of psychiatric medications to sedate people into compliance
with authority — is particularly troubling. The use of psychotropic medications as chemicd
restraints circumvents protections againg arbitrary detention. Chemica resraints also violate
MI Principle 10, which gtate that medications shdl only be used “for therapeutic or
diagnostic purposes’ to “meet the best health needs of the patient.” The use of chemica
restraints is a dangerous practice that may condtitute aform of inhuman and degrading
trestment.

Detention in Kosovo's socid care or psychidric facilities may thresten the physica or
menta heelth of people with mentd disabilities.  In the aosence of protections for hedth and
safety, and without any form of habilitation or rehabilitation to assst peopleto return to
community life, psychiaric detention in Kasovo violates Artide 12 of the ICESCR, which
protects the right to the “ highest attainable standard of physicad and menta hedth.”

Internationa human rights law aso recognizes the obligation to creste safeguards
againg abuses within ingitutions. M1 Principle 22 states that governments “ shdl ensure thet
gopropriate mechaniams are in force to promote compliance with these Principles, for the
ingpection of menta hedth fadilities, for the submission, invedtigation and resolution of
complaints, and for the indtitution of appropriate disciplinary or judicia proceedings for
professona misconduct or violaion of therights of apatient.” Thelack of any independent
mechanism in Kosovo to investigate abuseswhile protecting the rights of patients against
reprisals violates M1 Principle 22.

B. Right to community integration

In addition to protecting rights within inditutions, internationd law recognizes a right
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to community integration.48 Policies that promote community integration are not just good
practice to promote menta health; they have aso been recognized as aright under
international human rights law. Under the M1 Principle 3, “[€]very person with mentd illness
shdl havetheright to live and work, asfar as possble, in the community.” For peoplein
need of mental hedlth trestment, Principle 7 recognizes thet “[e]very patient shdl have the
right to be treated and cared for, asfar as possible, in the community in which he or she
lives” The right to community integration can only be limited where a person meets the
forma standards for civil commitment, as st forth in Principles 15-17.

The right to community integration has recently been recognized as alegd obligation
under the International Covenant on Economic, Socid, and Cultura Rights ICESCR).  The
United Nations Committee on Economic, Sodid, and Culturd Rights has adopted Generd
Comment 5/° which describes the obligations of governmentsto protect against
discrimination under the covenant.®® To protect against discrimination, the Generdl
Comment 5 recommends that governments adopt legidation and policies that “ enable persons
with disabilities to live an integrated sdf-determined and independent life™! The Gererd
Comment goes on to make dear, by citing the UN’'s World Programme of Action concerning
Disabled Persons, that anti-discrimination laws should not only require socid policies thet
promote community integration but that these are individud rights.  Governments are
required to alocate resources accordingly. Thus, the right to protection againgt
discrimination:

impliesthat the needs of each and every individud are of equa importance, that these
neads mugt be mede the basis for the planning of sodieties, and that dl resources must
be employed in such away asto ensure, for every individua, equa opportunity for
participation. Disability policies should ensure the access of [persons with

disabilities to dl community services

Gengrd Comment 5 recognizes that, for people cagpable of living in the community, the
provison of sarvices only in an inpatient setting — segregated from society -- conditutes a
form of discrimination under article 26.

The MI Principles and Generd Comment 5 have mgor implications for the structure
of mentd hedlth services. Enforcement of the right to community integration requires the
dedication of resources, and the ICESCR recognizes that funding is dways limited.  While
the right to community integration under internationd law cannot require the investment of
limited resources, article 2(1) of the ICESCR does require governments to promote rights “to
the maximum of its available resources” The | CESCR aso requires governments to

“8 For an overview of the right to community integration for people with mentd disabilities, see
Rosenthd and Sundram, supranote40 at 44.

“9 General Comment No. 5 (1994) on Personswith Disabilities, Report on the Tenth and Eleventh
Sessions U.N. ESCOR 1995, Supp. No. 2 [according to U.N. Doc. E/1995/22/Corr.1-E/C.12/1994/20/Corr.1], at
102, 115, U.N. Doc. E/1995/22-E/C.12/1994/20 (1995) [hereinafter Generd Comment 5].

% For abackground on the development of General Comment 5, see Philip Alston, Disability and the
International Covenant on Economic, Social and Cultural Rights, inHUMAN RIGHTS AND DISABLED PERSONS
94-105 (TheresiaDegener & Y olan Koster-Dreese, eds., Dordrecht; Boston; London: Martinus Nijhoff
Publishers, 1995) [hereinafter Degener & Koster-Dreese].

%1 Generd Comment 5, para.16.
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immediately begin planning fa the full enforcement of rights recognized by the convention.
To fulfill the right to community integration, UNMIK should shift available resources from
the Dutch government way from Shtime (or other indtitutions) and towards community
integration.

Whileit iseaser and less codly to integrate people into the community who have the
fewest disabilities— or no disshility at al — this gpproach is discriminatory.  The Director of
Indtitutions explained to MDRI the “Master Plan” for Shtime prioritizes thecommunity
integration of people with few or no disahilities— and people with intdlectud disabilities will
be left behind because of the increased cogt of integrating them into the community.  As
Generd Comment 5 dates, “[t]he obligation. . .is to take podtive action to reduce structurd
disadvantages and to give appropriate preferentia trestment to people with disabilitiesin
order to achieve the objectives of full participation and equdity within society for al persons
with dissbilities. This amast invariably means that additional resources will need to be made
avalable for this purpose and that awide range of specidly tailored measures will be
required.”



